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QUESTIONS INVOLVED 

1 . Where, during the trial, the defendants against whom 
an action is brought by the Attorney General on behalf of 
an alleged charitable trust call the attention of the 
Court to the fact that the Attorney General, who was in 
office at the time the suit was brought, is no longer in 
office; and the plaintiff’s attorney fails and refuses to sub¬ 
stitute the incumbent; and more than six months expires 
before the entry of judgment, should a judgment thereafter 
entered against the defendant be reversed with directions 
to the trial court to vacate the same and dismiss the com¬ 
plaint, under Rule 25(b) of the Federal Rules of Civil 
Procedure? 

2. Where, notwithstanding objections on the part of 
defendants, a number of erroneous rulings upon the admis¬ 
sibility and exclusion of evidence were made so that an 
atmosphere unfavorable to defendants is created, affecting 
the ability of the trial judge, sitting without a jury, im¬ 
partially to weigh the evidence, should the judgment be 
reversed and a new trial awarded? 

3. Is the evidence sufficient to support a judgment vacat¬ 
ing a sale made more than ten years before the trial of the 
case, including a money judgment for all dividends paid 
upon stock, where it is not shown that those acting on 
behalf of the purchaser corporation were guilty of any mis¬ 
representation, or of any concealment, or any wrongful 
inducement; where the trustees of the alleged charitable 
corporation, the seller, had the same opportunity to ascer¬ 
tain the value of the stock so sold as the defendants; and 
where the plaintiff has failed to prove that honest men act¬ 
ing in good faith could not have concluded that the price 
paid was fair and reasonable under all of the circum¬ 
stances? 

4. Where the United States, through its Attorney Gen¬ 
eral, brings an action on behalf of an alleged charitable 
corporation to vacate and set aside a sale of an asset made 
by the trustees of the alleged charitable corporation, may 
the plaintiff maintain the action without even tendering 






back the purchase price, asserting only that the United 
States had never received any part thereof? 

5. (a) Where the evidence discloses that, notwithstand¬ 
ing charitable objects recited in its charter and its non¬ 
profit form, the activities of a corporation consist entirely 
of publishing and selling books and owning stock of an office 
building company, is such a corporation a “charity” for 
whose benefit the Attorney General of the United States 
may bring an action? 

(b) Even if such corporation be deemed a “charity”, 
where the United States, or its Attorney General has 
brought a suit on its behalf, or on behalf of its “unknown 
beneficiaries”, are the defenses of laches, limitations and 
estoppel available to the defendants? 

6. (a) Where the United States has taken a certain fac¬ 
tual position (i.e., the cost of the construction of the Long¬ 
fellow Building) against defendants in an assessment of 
tax deficiency made by the Bureau of Internal Revenue; 
(b) where the United States has also taken the same factual 
position in a demand by the General Services Administra¬ 
tion for a refund of rent paid to defendants; (c) where the 
defendants, on the basis of the factual position so taken by 
the Government, have paid the assessment and have re¬ 
funded the rent; and (d) where the United States in its 
complaint in the case at bar has taken the same factual 
position, may the United States, in an action purportedly 
maintained on behalf of a charity, be permitted to take a 
factual position exactly to the contrary? 

7. Where the United States Attorney is party to a suit, 
to which an alleged charitable corporation is also a party, 
and where the United States Attorney is made a party in 
his capacity as the officer responsible for suits on behalf 
of charities, and where the same issues are raised and the 
same persons are parties as in the case at bar, is a judg¬ 
ment in such case dismissing the cause as to the alleged 
charitable corporation, to which the United States Attorney 
did not object or note an appeal, res judicata of the issues 
in the case at bar? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,705 

Mount Vernon Mortgage Corporation, et al., Appellants, 

v. 

The United States as Parens Patriae, by Its Attorney 
General, et al., etc., Appellees. 


No. 12,707 

National Home Library Foundation and Fannie Sessions 

Mittell, Appellants, 

v. 

The United States as Parens Patriae, by Its Attorney 
General, et al., etc., Appellees. 


BRIEF FOR APPELLANTS. MOUNT VERNON MORT¬ 
GAGE CORPORATION. ROBERT T. fflGHFIELD. 
L. HAROLD SOTHORON AND E. FLAVELLE 
KOSS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered Febru¬ 
ary 10, 1955, which, among other things, directed appellant, 
Mount Vernon Mortgage Corporation, to deliver to the 
Clerk of said Court a certificate, or certificates, for 833 
shares of Longfellow Building Corporation no par common 
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stock “endorsed to the National Home Library Founda¬ 
tion ”, and the sum of $147,024.50 to be held by said Clerk 
for the account of said Foundation pending the further 
order of said Court. (Jt. App. 46-47) The judgment also 
awarded certain relief against Fannie Sessions Mittell, and 
the Court retained jurisdiction for the purpose of appoint¬ 
ing Trustees for the Foundation and making such other 
orders as might seem just and proper. (Jt. App. 47) 
Mount Vernon Mortgage Corporation, Robert T. Highfield, 
L. Harold Sothoron and E. Flavelle Koss, defendants be¬ 
low, seasonably noted an appeal. 

The action was brought by the L’nited States as Parens 
Patriae, by its Attorney General, and J. Harold McGrath, 
Attorney General, in behalf of the unknown beneficiaries 
of the National Home Library Foundation, plaintiffs, 
against Mount Vernon Mortgage Corporation and others, 
as defendants, to rescind as fraudulent two transfers of 
stock of Longfellow Building Corporation made by Na¬ 
tional Home Library Foundation to Mount Vernon Mort¬ 
gage Corporation. (Jt. App. 2-14) All of the defendants 
answered, (Jt. App. 15-32) and the case was tried by the 
Court as a non jury action. 

Jurisdiction of the District Court was invoked under the 
provisions of 28 U.S.C. § 1345, and D. C. Code (1940) 
§§ 11-301 and 11-306. 

Jurisdiction of this Court is invoked under §§ 1291 and 
1294 of the Act of June 25, 1948, c. 646, 62 Stat. 869, 929, 
930, as amended by the Act of October 31, 1951, c. 655, 
65 Stat. 726, 727 (U.S.C.A., Title 28, §§ 1291 and 1294). 

STATEMENT OF CASE 

This action was commenced by a “Complaint for rescis¬ 
sion of stock transfers” (Jt. App. 2), wherein it was al¬ 
leged that the plaintiffs, United States, as Parens Patriae, 
by its Attorney General, and the Attorney General of the 
United States in the execution of his special duties and 
responsibilities relative to charities “bring this action on 
behalf of the unknown beneficiaries and the National Home 
Library Foundation, a charitable corporation chartered 
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under the laws of the District of Columbia’’ (Jt. App. 3). 
It was further alleged, in substance, that in 1938, Sherman 
F. Mittell, who was at that time President of the National 
Home Library Foundation, and who has since died, con¬ 
ceived the idea on behalf of the Foundation of erecting an 
office building as a headquarters for the Foundation, and 
also to provide income from rentals of space in the build¬ 
ing not needed by the Foundation, with which the Founda¬ 
tion could carry out the charitable purposes set forth in its 
charter (Jt. App. 4); that Mittell made the necessary ar¬ 
rangements and secured the charter for the Longfellow 
Building Corporation, which had an authorized capital 
stock of 2,000 shares of no par value; that the Foundation 
was unable to finance the project, and for that reason, 
Mittell approached Emmett C. Davison, President of Mount 
Vernon Mortgage Corporation, to secure that corporation’s 
assistance in financing the Longfellow Building; that Davi¬ 
son’s consent was obtained, and thereafter the Reconstruc¬ 
tion Finance Corporation was approached for the purpose 
of securing a construction loan (Jt. App. 4-5); that before 
approving the loan, the Reconstruction Finance Corpora¬ 
tion required proof of financial responsibility from the 
applicants; that Mount Vernon Mortgage Corporation 
.guaranteed the payment of construction costs over and 
above $1,500,000.00, which sum was loaned to Longfellow 
by the Reconstruction Finance Corporation; that it was 
not contemplated by any of the parties that the cost of 
construction would reach, much less exceed, $1,500,000.00, 
so that Mount Vernon Mortgage Corporation’s guarantee 
of payment was without substantial value and was a token 
assumption of responsibility (Jt. App. 5); that Mt. Vernon 
received 667 shares of Longfellow Building Corporation 
stock for $5,000.00. and this, plus the token promise of Mt. 
Vernon to guarantee the construction cost of Longfellow 
Building in excess of $1,500,000.00, was the entire consid¬ 
eration for the transfer by the Foundation to Mt. Vernon 
of 667 shares (Jt. App. 5, 6); that the Foundation, Long¬ 
fellow Building Corporation and Mount Vernon Mortgage 
Corporation were then under the complete and exclusive 
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dominion and control of Sherman F. Mittell, President and 
Trustee of National Home Library Foundation; President 
and Director of Longfellow Building Corporation; L. Har¬ 
old Sothoron, Trustee, National Home Library Founda¬ 
tion; Vice President and Director of Longfellow Building 
Corporation; Vice President of Mount Vernon Mortgage 
Corporation; Robert T. Highfield, Trustee, National Home 
Library Foundation; Secretary and Treasurer and Direc¬ 
tor of Longfellow Building Corporation; Secretary-Treas¬ 
urer of Mount Vernon Mortgage Corporation; E. Flavelle 
Koss, Assistant Secretary-Treasurer, Longfellow Building 
Corporation; Assistant Secretary-Treasurer, Mount Ver¬ 
non Mortgage Corporation; and Fannie Sessions Mittell, 
Trustee, National Home Library Foundation (Jt. App. 7, 
8); and that these transactions were initiated, managed 
and brought to fruition by the above-named persons solely 
for their own benefit and the benefit of Mount Vernon 
Mortgage Corporation, in breach of the fiduciary duty 
owed by them to the Foundation and to the beneficiaries 
of the Foundation in whose behalf this action is brought, 
in that the assets of the Foundation were siphoned off to 
Mount Vernon Mortgage Corporation for inadequate con¬ 
sideration (Jt. App. 8). 

The complaint further alleged that the Longfellow Build¬ 
ing was completed on February 2, 1941, was rented to the 
government as of that date, and has been so rented ever 
since, with the exception of the first floor which is leased 
by private tenants (Jt. App. 8); that though the cost of 
land and building, and other charges, was not in excess of 
$1,650,000.00, appreciation of land values in the District 
of Columbia has been such that in 1947, the Longfellow 
Building was appraised at approximately $2,500,000.00, 
while the land on which it stands was appraised at $500,- 
000.00, or a total appraised value of $3,000,000.00. After 
reciting many details, not necessary to be set forth here, 
plaintiffs alleged that they believed that on January 1, 
1943, Longfellow stock represented an equity in the Long¬ 
fellow Building of at least $2,000,000.00 which, together 
with surplus available for dividends, would indicate that 
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on said date the stock had an actual value of approximately 
$1,045.00 per share (Jt. App. 9, 10). 

Plaintiffs further alleged that on January 1, 1943, the 
Foundation was the owner of 933 shares of Longfellow, 
the total actual value of which was approximately $974,- ! 

985.00; that on said date the Foundation was under the j 
absolute control of Fannie S. Mittell, its President, and \ 
one of its Trustees; that Longfellow was under the abso- ! 
lute control of Robert T. Highfield, L. Harold Sothoron, j 
E. Flavelle Koss, Arthur L. Winn, Jr.; and that Mount j 
Vernon Mortgage Corporation was under the absolute con- j 
trol of said Highfield, Sothoron, Koss and Davison; that j 
in the capacities as Directors and Officers, Highfield, I 
Sothoron, Koss and Mittell were well aware that the actual j 
value of Longfellow stock, based on conservative nonspecu- ! 
lative considerations, and supported by past and prospec- j 
tive earnings, was not less than $1,045.00 per share; that, j 
nevertheless, on January 10, 1943, the Foundation, through j 
its President and Director, Fannie Sessions Mittell, trans- j 
ferred to Mount Vernon, acting through Highfield, Soth- S 
oron and Koss, 833 share for $27,905.00, or $33.50 per j 
share; that $12,000.00 was paid by cancelling a note in that ! 
amount from the Foundation to Mount Vernon; that this j 
price was inadequate and constituted a sacrifice by the j 
Foundation by means of an alleged sale of valuable stock j 
for inadequate consideration, to the profit of Mount Ver- ; 
non and to the prejudice of the Foundation and its un- j 
known beneficiaries; that such transfer was conceived and I 
consummated by the defendants, Highfield, Sothoron, Koss ! 
and Mittell solely for their own personal profit and for the j 
profit of Mount Vernon, in breach of the fiduciary duty; 
said defendants owed to the Foundation and to the bene-! 

i 

ficiaries of the Foundation in whose behalf this action is I 

i 

brought, in that the assets of the Foundation were siphoned j 
off to Mount Vernon Mortgage Corporation for inadequate; 
consideration (Jt. App. 10-11). 

The complaint further alleged that on January 10, 1943,! 
as a part of the same overreaching and fraudulent scheme, 1 
the Foundation, acting through Fannie Sessions Mittell, 1 
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its President and Trustee, with the knowledge and conniv¬ 
ance of Trustees Highfield, Sothoron and Koss, transferred 
to Fannie Sessions Mittell 100 shares of the capital stock 
of Longfellow Building Corporation for $3,3f)0.00, or $33.50 
per share; that this price was inadequate and constituted 
a sacrifice by the Foundation, by means of an alleged sale, 
for the benefit of said Fannie Sessions Mittell and to the 
prejudice of the Foundation and its unknown beneficiaries; 
that this transfer was carried out by Highfield, Sothoron, 
Koss and Mittell solely for their own personal profit and 
the profit of Mount Vernon Corporation, in violation of all 
principles of fair, arms-length dealing with the purpose of 
assuring cooperation of Mittell in the plan of Highfield, 
Sothoron and Koss to despoil the Foundation of its shares 
in the Longfellow Building Corporation. 

Plaintiffs demanded that the transfer to Mount Vernon 
of 667 shares on April 2, 1940, be rescinded, declared null 
and void, and that such shares be returned to the Founda¬ 
tion, together with all dividends declared thereon since 
April 2, 1940, or that the Court determine what was the 
fair market value thereof on said date, and that plaintiffs 
recover from the defendants, and each of them, that 
amount, with interest thereon at 6% from April 2, 1940. 
Similar relief was demanded with respect to the transfer 
of 833 shares to Mt. Vernon on January 10, 1943, and the 
100 shares transferred to Fannie S. Mittell. Plaintiffs also 
prayed that the Court appoint trustees to conduct the af¬ 
fairs of the Foundation and carry out the purpose for 
which it was organized to protect the Foundation from 
further exploitation by the various defendants in this ac¬ 
tion (Jt. App. 13-14). 

A joint and several answer was filed by these appellants 
in which they denied all allegations of fraud, challenged 
the sufficiency of the complaint, jurisdiction of the Court, 
and relied upon the statute of limitations, laches and 
estoppel (Jt. App. 15-26). 

These appellants averred that each transaction with the 
Foundation was the result of arms-length dealings; that 
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there were no fiduciary relationships or duties involved, 
and that the consideration was lawful, adequate and proper 
(Jt. App. 22). They further averred that at the time of 
the negotiations with respect to financing the Longfellow 
Building, the Foundation was managed by three trustees, 
namely, Sherman F. Mittell, Roy S. Thurman and Arthur 
L. Winn, Jr. (Jt. App. 20), and that when the 833 shares 
were purchased, the Foundation was managed by Robert 
T. Craig, Fannie E. Sessions and Sidney Acey Carraway 
(Jt. App. 21); that in the total capital and surplus shown 
by Longfellow’s balance sheet as of January 1, 1943, there 
were items aggregating $439,500.00 representing watered 
or bonus stock, which were disallowed by the Bureau of 
Internal Revenue as having no value when the Longfellow 
Building was completed; that they were so included was 
well known to Mt. Vernon, Longfellow and the Foundation; 
that upon their elimination as required by the Bureau of 
Internal Revenue, there was an equity of $106,212.90 ap¬ 
plicable to the 2,000 shares authorized and outstanding; 
that on January 10, 1943, the equity value of 833 shares 
was $44,237.67, and for these shares Mt. Vernon paid 
$27,905.50 (Jt. App. 23). 

In their answer, defendants National Home Library 
Foundation, and Fannie S. Mittell challenged the suffi¬ 
ciency of the complaint, denied jurisdiction, denied all alle¬ 
gations of fraud and relied upon the statute of limitations, 
laches, estoppel and res adjudicata (Jt. App. 27-32). 

Upon the issues thus raised, the action was tried by the 
Court without a jury. Findings of fact and conclusions of 
law were filed October 22, 1954 (Jt. App. 32-46). 

The trial began on May 3, 1954, and was concluded on 
May 24, 1954. The parties submitted proposed findings of 
fact and conclusions of law, which are not printed in the 
Joint Appendix, but are included in the Record on appeal. 
Even though it extends the length of this statement, we 
deem it appropriate to indicate the facts which were estab¬ 
lished by the evidence. 
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In 1938, the Rural Electrification Administration (here¬ 
inafter referred to as R.E.A.) was in need of additional 
office space. (Jt. App. lf>3). Robert Bradley Craig, Dep¬ 
uty Administrator, who testified as a witness for plaintiff, 
and later became a Trustee of National Home Library 
Foundation, was given the job of finding it. (Jt. App. 153). 
He tried over a period of months without success. (Jt. App. 
154). In the meantime, R.E.A. had grown in size, its per¬ 
sonnel having increased from about 270 to 700 people. (Jt. 
App. 154). While trying to solve the problem assigned to 
him, Mr. Craig had a talk with Sherman F. Mittell in Au¬ 
gust 1939. (Jt. App. 153). He had met Mittell in 1936 in 
connection with the purchase of books which Mittell was 
selling. (Jt. App. 153). After concluding their business 
about books, Craig stated that the following occurred: 

“We walked down Connecticut Avenue. Mr. Mittell’s 
offices at that time were in the DuPont Arcade. I said, 
‘Sherman, why don’t you build us a building?’ 

He said, ‘What with?’ 

I said, ‘I don't know.’ ‘But,’ I said, ‘I would like to 
see a building on the corner of M and Rhode Island.’ 

I said, ‘Over there where Randall Hagner has that 
Lafayette Bed Shop Building.’ 

Subsequent conversation led me to Mr. Mittell saying 
that he would try to see what he could do. 

He said, ‘You know I have no resources whatever, 
nor has tin* Foundation. I barely make enough to live 
on it.’ 

About, I would say, April of 1939, Mr. Mittell, who 
had been negotiating for the purchase of this first piece 
of property which was not totally and was not as much 
frontage on Connecticut Avenue—I don’t remember 
precisely now—told me that he had purchased an option 
and that if we could secure the money he could build 
a R. E. A. building. 

Our problem was then even more acute. Another 
$100,000,000 had been added for the next fiscal year, 
meaning that additional personnel was required. 

I told Mr. Mittell that I would go to the R. F. C. to 
see about a loan for him if he felt that he could find 
somebody who would put up the necessary money that 
the R. F. C. would demand.” 


9 


Mittell had local architects make sketches for a proposed 
building, which sketches were submitted to R. E. A. and 
were rejected as unsuitable. (Jt. App. 156, 157). Craig 
suggested that Mittell have William Lescaze of New York 
design the building. That was done, and when Lescaze’s 
sketches were submitted the Administrator of R. E. A. di¬ 
rected Craig to go to R. F. C. (Jt. App. 157-158). At a 
meeting between Craig, Mittell and Mr. Schramm, an official 
of R. F. C., the latter indicated R. F. C. would entertain a 
request for money, the amount to be determined by the 
needs of the building. (Jt. App. 159). 

Mittell applied to Real Estate Mortgage & Guarantee 
Corporation for assistance. Tie represented to the Board 
of Directors of that corporation that he was in a position 
to obtain, or had obtained a commitment from R. F. C. for 
$1,500,000.00, which could not be disbursed until he was able 
to furnish adequate secondary financing. He requested the 
Board to do that to the extent of $400,000.00. (Jt. App. 
413). The Board declined. (Jt. App. 413). 

In November, 1939, Mittell approached Emmett 0. Davi¬ 
son, who was then General Secretary and Treasurer of 
the International Association of Machinists, as well as 
President and Chairman of the Board of Mount Vernon 
Mortgage Corporation. (Jt. App. 337, 33S) Davison ar¬ 
ranged for Mittell to confer with Messrs. Highfield and 
Sothoron. (Jt. App. 340, 342) Eventually, Mount Vernon 
agreed to lend the assistance required. (Jt. App. 342) 

Mittell and his cousin, Roy S. Thurman, caused the 
Longfellow Building Corporation to be formed for the 
purpose of putting up the building. (Jt. App. 681) Ac¬ 
cording to Thurman, it was a plain realty project. (Jt. 
App. 681) Craig said the primary purpose was to get Mr. 
Mittell something to eat with: that the Foundation never 
had enough money to pay him, and there never was any 
question in his mind that although Mr. Mittell wanted to 
continue this work of publishing cheaper books, he hoped 
first of all to find an income to support himself. (Jt. 
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App. 162) The corporation acquired the land, borrowed 
$1,500,000.00 from R. F. C. Mortgage Company, and, with 
Mt. Vernon’s assistance, the building was completed on 
February 3, 1941. (Jt. App. 416) While modern, the 
structure was more like a warehouse than a conventional 
office building, (Jt. App. 603) having been designed to 
meet the requirements of R. E. A. (Jt. App. 160-161) and 
being a one-tenant type of building, (Jt. App. 138, 434) it 
was not readily adaptable for some other use than use 
by the Government. (Jt. App. 745) 

National Home Library Foundation was incorporated 
in 1932 under the laws of the District of Columbia. Sher¬ 
man F. Mittell and Roy S. Thurman were among its in¬ 
corporators. (Jt. App. 768, 769) In November, 1939, Mit¬ 
tell was its President and one of its Trustees. The busi¬ 
ness of the Foundation consisted in publishing and dis¬ 
tributing books for sale. (Jt. App. 678, 679) The Foun¬ 
dation was operated by two people, Mittell and Thurman, 
who had the services of a stenographer and a porter. (Jt. 
App. 685) Apparently it was not successful, since it did 
not have enough money to pay Mittell, and he accepted em¬ 
ployment as a consultant to R. E. A. so that he would 
have money to live on. (Jt. App. 162) The Foundation 
came out of the Longfellow Building project as the owner 
of a substantial number of shares of stock of the Long¬ 
fellow Corporation. There was no evidence that it paid 
anything for these shares. They were allotted to it by 
a write-up on the land costs for alleged services rendered. 
Messrs. Highfield and Sothoron were members of the 
Foundation’s Board of Trustees while the Longfellow 
Building was being constructed to protect the interests of 
Mt. Vernon and see to it that the building was completed. 
(Jt. App. 105) They resigned in April 1941. (Jt. App. 
104) From the date of its completion, the Longfellow 
Building was rented to the Government under a form of 
lease which might be terminated on thirty days’ notice. 
(Jt. App. 862) 
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Mr. Mitt ell died July 16, 1942. (Jt. App. 108) His 
widow succeeded him as President. (Jt. App. 774, 775) 

The Foundation had an enormous quantity of books on 
hand which it could not sell (Jt. App. 57, 58) and owed 
the sum of $12,000.00 (Jt. App. 56) with no money to pay 
it. Mrs. Mittell importuned Mr. Highfield to have Mt. 
Vernon buy the Longfellow stock which the Foundation 
owned, all of which, together with other shares, had al¬ 
ready been pledged to Mt. Vernon for a loan of $12,000.00. 

(Jt. App. 129, 879) The Trustees of the Foundation at 
that time were Mrs. Mittell, Robert B. Craig and Sidney 
Acey Carraway. (Jt. App. 775, 776) As a result of nu¬ 
merous conversations, some between Mrs. Mittell and Mr. 
Highfield, (Jt. App. 354, 358) some between Mr. High- 
field and Mr. Craig, (Jt. App. 357, 358) and some between 
the Foundation’s Trustees, (Jt. App. 96) Mt. Vernon 
agreed to buy 833 shares of Longfellow stock for $33.50 
per share. The transaction was consummated on January 
19, 1943. No one connected with Mt .Vernon made any I 
representations concerning the value of the stock, and no 
one on Mt. Vernon’s behalf solicited the sale. On the 
contrary, the Directors of Mt. Vernon were reluctant to 
purchase. These are the shares involved in this suit. i 
It would serve no useful purpose to discuss the findings 
and conclusions in detail in this statement. Among others, 
the Court found as a fact that on January 15-19, 1943, the 
fair market value of 833 shares of Longfellow stock was 
$123.00 per share, or $102,459.00; that on said dates, ap¬ 
pellants knew, or should have known, that the fair market 
value was far greater than $33.50 per share, and that the 
then book value was at least $176.00 per share (Jt. App. 

42). The Court concluded that the doctrine of res adjudi- j 
cata is not applicable, that this action is not barred by 
estoppel, laches or any statute of limitations (Jt. App. 45); 
that there was no breach of trust in the transfer of 667 I 

i 

shares in April 1940, the consideration being adequate; ! 
that the trustees of the Foundation occupied a fiduciary I 

i 

i 
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relationship to it and its unknown beneficiaries; that in 
negotiating the sale of 833 shares to Mt. Vernon, said 
trustees failed to inform themselves of the value of the 
stock, failed to exercise the caution, care and skill which a 
man of ordinary prudence would exercise in dealing with 
his property, and due to such failure, the shares were 
transferred for a shockingly inadequate consideration and 
the trustees thereby breached their trust; that Mt. Vernon 
had notice of the breach of trust, took the stock with such 
notice, and that the sale should be set aside and the shares 
returned to the Foundation, together with all dividends 
received, less the amount paid by Mt. Vernon in purchasing 
said shares. (Jt. App. 45). 

Thereafter, judgment was entered directing Mt. Vernon 
to deliver forthwith to the Clerk of the Court a certificate, 
or certificates, for 833 shares of Longfellow Building Cor¬ 
poration stock properly endorsed to the order of National 
Home Library Foundation, and also $147,024.50 to be held 
by the Clerk for the account of said Foundation pending 
the further order of the Court. Fannie Sessions Mittell 
was directed to deliver to the Clerk $1,260.00 to be held 
by him for the account of the Foundation pending the 
further order of the Court (Jt. App. 47). Jurisdiction 
was retained for the purpose of appointing trustees for 
the Foundation, to ascertain the amount of dividends paid 
since January 1, 1954, and for the entry of such further 
orders as to the Court might seem just and proper. 
(Jt. App. 47) 

From the judgment so entered, this appeal is prosecuted. 

STATUTES AND RULES INVOLVED 

Section 12-201, D. C. Code (1951): 

“No action shall be brought * * * upon any simple 
contract, express or implied, after three years from 
the time when the right to maintain any such action 
shall have accrued; * * •. 
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Rule 25(b) Federal Rules of Civil Procedure: 

“When an officer of the United States * * * is a 
party to an action and during its pendency dies, re¬ 
signs or otherwise ceases to hold office, the action may 
be continued and maintained by or against his succes¬ 
sor if within six months after the successor takes office 
it is satisfactorily shown to the court that there is a 
substantial need for so continuing and maintaining 
it. • # V’ 

STATEMENT OF POINTS RELIED UPON 

I. Rule 25(b) of the Federal Rules of Civil Procedure! 
requires reversal because of failure to substitute. 

II. Errors in rulings upon the evidence were prejudicial; 

and require reversal. j 

III. The evidence was insufficient to warrant the judg-! 
ment, since neither gross inadequacy of consideration nor ! 
fraud was proved, although they constitute the gravamen! 
of the complaint. 

I 

IV. Failure to return or tender the purchase price was 

fatal to the action. j 

V. The action was precluded by estoppel and laches, and 
barred by the statute of limitations. 

VI. The complaint should have been dismissed, because 
the issues had been previously adjudicated. 

i 

ARGUMENT 

SUMMARY OF ARGUMENT 

We contend (1) that only the Attorney General could 
maintain an action of this character; that upon Mr. Mc¬ 
Grath’s resignation as Attorney General, his successor 
should have been substituted, and for failure so to do, this 
Court should reverse and remand with instructions to enter 
a judgment of dismissal; (2) that there were numerous 
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prejudicial errors in rulings upon the evidence which af¬ 
fected the ability of the Court fairly to weigh the evidence 
and decide the issues; (3) that neither gross inadequacy 
of consideration nor fraud was proved, and the evidence 
was wholly insufficient to warrant either a judgment for 
damages for the difference between the purchase price and 
the market value of the stock, or for a return of the stock; 

(4) that one seeking to rescind a sale for fraud must return, 
or tender, the purchase price, and this obligation can not 
be escaped by saying, as Government counsel contended in 
the Court below, that the Government received nothing and, 
accordingly, there is nothing to return (Jt. App. 766); 

(5) that by reason of the great lapse of time between the 
transactions assailed and the bringing of this complaint, 
relief should have been denied on equitable grounds, to-wit, 
estoppel and laches, and the Court should have held that 
the statute of limitations was a complete bar: and (6) that 
the issues presented in this case are substantially the same 
as those presented in the Mahoney case, with the result 
that the disposition there should control here, under the 
doctrine of res adjudicata. 


L 

RULE 25(b) OF THE FEDERAL RULES OF CIVIL PROCEDURE 
REQUIRES REVERSAL WITH DIRECTIONS TO THE TRIAL 
COURT TO VACATE JUDGMENT AND DISMISS COMPLAINT 

This action was begun by the filing of a complaint in the 
name of “The United States as Parens Patriae, by its 
Attorney General and J. Howard McGrath, Attorney Gen¬ 
eral of the United States in behalf of the unknown bene¬ 
ficiaries of The National Home Library Foundation, 
Plaintiffs. 

We contend that the United States, as such, has no inter¬ 
est whatever in the issues, and if any action is maintainable, 
which we deny, it must be brought and maintained by the 
Attorney General of the United States, acting as parens 
patriae of the alleged charitable corporation. 

J. Howard McGrath is no longer Attorney General of 
the United States. This Court judicially knows that he 


15 


resigned April 7, 1952. His successor was commissioned 
May 21, 1952, and was not substituted. 96 L. ed. vii. The 
present incumbent was commissioned January 21, 1953. 
97 L. ed. vii. 

Rule 25(b) of the Federal Rules of Civil Procedure 
provides: 

“When an officer of the United States, * * * is a 
party to an action and during its pendency dies, resigns 
or otherwise ceases to hold office, the action may be 
continued and maintained by or against his successor 
if within six months after the successor takes office it 
is satisfactorily shown to the court that there is a sub¬ 
stantial need for so continuing and maintaining it. 

• * * 9 9 


Rule 25 superseded Title 28, Section 780 of the United 
States Code. 

The requirement for substitution is mandatory and juris¬ 
dictional. Accordingly, this Court should reverse and 
remand to the District Court with instructions to enter 
a judgment dismissing the complaint. Buck v. Snyder , 
85 U. S. App. D. C., 428, 179 F. (2) 466, following Defense 
Supplies Carp. v. Lawrence W. Co., 336 U. S. 631, 93 L. ed. 
931; and U. S. Ex rel Cloussen v. Curran, 276 U. S. 590, 
72 L. ed. 720. Also J. Howard McGrath, etc. v. National 
Association of Manufacturers, etc., 344 U. S. 804, 97 L. 
ed. 627. 

IL 

A. 

PRIMARY ERRORS IN RULINGS UPON THE EVIDENCE 

In its case in chief, plaintiff called as a witness defendant 
Highfield. (Jt. App. 103). After developing his con¬ 
nection with Mt. Vernon, Longfellow and Foundation (Jt. 
App. 103-107), the witness was asked: 

“Q. What salary did you receive as an officer of 
the Longfellow Building Corporation from the time 
you first took office down to the present day!” (Jt. 
App. 107). 
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To this question appellants objected. (Jt. App. 107). The 
objection was overruled, and thereupon the witness was 
required to state what salary he had received through the 
year 1953 (Jt. App. 107-109). The issues in this case 
concerned two transactions, one of which occurred in 1940, 
and the other in 1943, the purpose and effect of which it 
was claimed were to defraud the Foundation of shares of 
stock. No accounting was sought, and it was not asserted 
that there had been improper management or exorbitant 
salaries paid to officers. The purpose of the question and 
the effect of the answer were to cloud the issues and 
prejudice the court against the witness. The loan agree¬ 
ment between Longfellow and the R. F. C. Mortgage 
Company provided: 

No salaries will be paid to officers of Longfellow 
Building Corporation during the year 1940,— 

and (mortgagor) agrees that so long as it is indebted 
to The RFC Mortgage Company, it will not pay any 
officer, director, employee, or agent, now or hereafter 
employed, either on full or part-time basis, except as 
listed above, any compensation, either by way of 
salaries, fees, bonuses, commissions, retainers, or other 
payments, direct or indirect, in money or otherwise, 
without the written consent of The RFC Mortgage 
Company. (Jt. App. 858). 

Many years later, after the building had been refinanced 
through private sources, possible because of the price 
inflation which had set in, Mr. Highfield had received a 
substantial salary. Plaintiff’s counsel thought he could 
then argue that in the Longfellow Building Mr. Highfield, 
Mr. Sothoron and Dr. Koss had a “good thing”, and to 
give these appellants an appearance of entrenched greed. 
Replying to objections vigorously made to the question, 
Plaintiff’s counsel asserted that he offered it because 

“the suit seeks to recover dividends on the stock from 
the date of the transfers down to the present day. In 
that connection I think it is very relevant * * # because 
if it appears to the Court that the salary was wholly 
unwarranted, I think that the Court can take that into 
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account in awarding the dividends to the plaintiff in 
the action.” (Transcript of Testimony, p. 118). 

No allegation or claim was made in the complaint, or at 
pretrial, that salaries paid were unreasonable. No evidence 
had then been introduced which would show any right in 
plaintiff to an avoidance of either transaction. Even if 
salaries paid after 1946 were unreasonable, the right of 
plaintiff to recover dividends paid Mt. Vernon as stock¬ 
holder would not include the recovery of salaries paid to 
the individuals. Under these circumstances, the trial judge 
should have excluded the evidence. Yet as soon as it was 
revealed by the answer of the witness, objections being 
overruled (Jt. App. 107-8) that, although the salary of 
the witness was about $1,500 in 1943, 1944 and 1945, it 
became about $30,000 in 1947, 1948 and 1949, and $22,000 
in 1950-1953, there was a different atmosphere in the 
courtroom. Without examining into the reasons for the 
irrelevant facts so shown, plaintiff’s counsel then proceeded 
to ask the witness as to other matters. 

Promptly, plaintiff’s counsel began inquiring into a 
transaction between Mr. Highfield, Mr. Sothoron and Dr. 
Koss with the International Association of Machinists in 
September, 1945 (Jt. App. 112) again long after the trans¬ 
actions subject of this suit. The excuse given for offering 
this evidence to the court was, most surprisingly, that one 
of the defenses was that there had been a change of posi¬ 
tion which created an estoppel—yet no evidence was before 
the court concerning such defenses; the case had progressed 
then only to the beginning of the plaintiff’s case. Further¬ 
more, if this was an excuse for offering the evidence, it 
would have favored the defense, and not rebutted it. How 
such a transaction could be relevant was left unexplained. 
Since it was later improperly shown to the court that the 
union had subsequently charged in an action in this court 
(as hereinafter appears) that the 1945 transaction was 
tinged with fraud, it could only be offered to open the 
door to—and perhaps require—evidence concerning the 
later transaction and suit. Again, at this point, no founda- 
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tion had been laid, and the plaintiff had not presented 

evidence which justified the slightest inference of fraud in 

either the 1941 or the 1943 transactions subject of the 

action in the case at bar. As stated bv counsel for these 

* 

appellants, in his vigorous objection: 

“The only possible purpose that counsel can have 
in mind in continuing to inject this kind of thing into 
this case is to prejudice the mind of the Court and to 
mislead the Court from the real path that should be 
followed, namely, what was the right or wrong of these 
two transactions.’’ (Jt. App. 113). 

Counsel for the other appellants vigorously asserted that 
it was not a part of the Government’s case to show there 
had or had not been a change of position. (Jt. App. 113). 
Thus, before the court had any of the really substantial 
evidence before it, the Court was informed in a most unfair 
manner that someone else had charged these appellants with 
fraud, however justly or unjustly, in a wholly unrelated 
transaction. 

Then, revealing his real purpose, plaintiff’s counsel— 
again over the most vigorous objections—was permitted 
to require the witness to answer the following question: 

“Q. Isn’t it a fact you were sued in District Court 
for not paying a sufficient price for the stock to Mount 
Vernon Corporation from the Machinists’ Union, and 
in the settlement of the suit you and Mr. Sothoron 
and Dr. Koss put out $75,000 to settle it?” (Jt. App. 
113-4). 

After answering, by compulsion, that such a suit was filed 
and was compromised “for reasons well known to you and 
to our lawyers”, the witness was asked and answered 
sundry questions concerning the Machinists transaction in 
1945. The answers themselves would leave no room for 
argument. There was no fraud in the 1945 transaction, 
but the “smart tactic” of merely being permitted to ask 
the questions produced an atmosphere of the most dis¬ 
couraging prejudice—at the outset of the trial. Having 
thus, with the surprising permission of the Court, created 
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such an atmosphere without proving anything, plaintiff’s 
counsel promptly left the matter and went on to something 
else. (Jt. App. 120). 

It seems beyond the necessity of citation of authority 
that the plaintiff’s charge that these appellants took ad¬ 
vantage of trustees’ negligence is not proved by showing 
that an unproved charge of fraud was made against these 
appellants, at a much later time, by other people, concern¬ 
ing an entirely different transaction. 

The Supreme Court in the early case Clark v. White, 

37 U. S., 12 Pet. 178, 9 L. ed. 1046, 1053, stated the prin¬ 
ciple to be: 

4 ‘The true rule is: ‘If the person against whom 
fraud is alleged, should be proved to have been guilty 
of it in any number of instances; still, if the particular 
act sought to be avoided, be not shown to be tainted 
with fraud, it cannot be affected with the other frauds, 
unless in some way or other it be connected with, or 
form a part of them.’. (Conrad v. Nicoll, 4 Peters 
297). • * V’ 

i 

In that case the complainant was seeking specific perform¬ 
ance of an agreement for a composition with sundry of his 
creditors, who had declined to surrender his notes upon 
tender by complainant, on the ground that complainant j 
had fraudulently induced them into entering into the com- j 
position, to establish which they sought to prove that com- j 
plainant had been guilty of fraud in purchasing goods from j 
others, not intending to pay therefor and concealing his j 
financial insolvency from such others. The contention of 
defendants in the Supreme Court that the proof established j 
the truth of their assertion that complainant had been 
guilty of fraud in other instances, led the court to refer to 
the “true rule”, and to exclude the evidence. 

As was said in MacKinley v. McGregor, 3 Whart. (Pa.) 

369, 31 Am. Doc. 522, “It is true, that a disposition to j 
cheat one person, cannot be called in to aid evidence of j 
fraud in a subsequent or prior and distinct transaction, j 
But when it is one of a series of acts, although with ! 
distinct and different persons, it may be received to prove i 
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a general combination, or preconcerted plan, to cheat and 
defraud, of which the one in controversy may be the 
result. • # V’ 

See, also, 24 Am. Jur., Fraud and Deceit, §270. In 
this matter we are mindful of the rule in the case of 
Worthington v. United States, 64 F. 2d 936, 941, and the 
cases there cited. Those cases are not applicable here, 
because (1) there is no pretense by plaintiff’s counsel that 
they have proved fraud in any way of the later transactions 
with other people; (2) because they abandoned their 
charges of actual fraud, and fell back on the constructive 
fraud involved in taking advantage of trustees’ negligence; 
and (3) because the evidence objected to not only related 
to different people, but was unconnected with the subject 
of this action in any way. The Worthington case is a 
criminal case. An illustration, in a civil case, of the 
application of the Worthington rule is Altman v. Ozdolia, 
232 N. Y. 218, 142 N. E. 591, 33 A. L. K. 422. 

' Thus, in the case at bar, the receipt by the court of the 
evidence in question neither established fraud in other 
instances, nor would it have been admissible to prove 
fraud on the part of these appellants in this instance. 

And it seems, also, that it ought not to be necessary to 
cite many authorities to demonstrate the court’s error in 
admitting the evidence of the compromise of the Machin¬ 
ists’ suit. That was an entirely unrelated transaction. 

“The law favors the amicable settlement of contro¬ 
versies, and it is the duty of the courts rather to 
encourage than to discourage parties in resorting to 
compromise as a mode of adjusting conflicting claims. 
The nature or extent of the rights of each should not 
be too nicely scrutinized. * • * 

“Courts of equity, like courts of law, do not dis¬ 
countenance compromises of doubtful claims, much 
less suits actually instituted for litigating such claims. 
Such a rule would tend to defeat and discourage all 
compromises, # * 11 Am. Jur., Comp, and Settle¬ 

ment, Sec. 4, pp. 249-250. 
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The rule of the admissibility and exclusion of evidence 
with, respect to settlements of other lawsuits has been ! 
examined in detail in Wigmore on Evidence, Vol. 4, Sec. \ 
1061 et seq., 44 Offers to compromise, etc.” There it is i 
made clear that the courts will not admit into evidence ! 
the fact that charges of wrongdoing have been made in j 
another action against a party to the case at bar and by I 
him compromised, as a matter of the policy of the law to j 
encourage compromise. Judge Augustus N. Hand, in ! 
Hawthorne v. Eckerson Co., 77 F. 2d 844, said: 

| 

4 4 Settlements have always been looked on with favor, j 
and courts have deemed it against public policy to j 
subject a person who has compromised a claim to the ! 
hazard of having a settlement proved in a subsequent ! 
lawsuit by another person asserting a cause of action j 
arising out of the same transaction. Powers’ Adm’r j 
v. Wiley, 241 Ky. 645, 45 S. W. (2d) 591. 

# i 

4 4 As proof of the settlement was erroneously received j 
and may have prejudiced the result of the trial, the j 
judgment cannot stand.” 

j 

Also, among many other cases stating the principle, see j 
The Republic Fire Insurance Company v. Weides, 81 U. S. I 
375, 20 L. ed. 894, 895; West v. Smith, 101 U. S. 135, 25 L. j 
ed. 807, 809; Mutual Life Ins. Co. v. City Nat. Bank & j 
Trust Co., S6 F. 2d 660; General Motors Corporation v. j 
Blackmore, 53 F. 2d 725; Joice v. Missouri-Kansas-Texas j 
R. Co., 354 Mo. 439, 189 S. W. 2d 568, 161 A. L. R. 383, 392. j 
This jurisdiction, -where there has been a marked empha- I 
sis upon the settlement of lawsuits by voluntary compro- j 
mises in order to reduce the crowded calendars of the court, j 
should be one of the last to condone the use of a settlement j 
of a lawsuit as an admission of wrong-doing. Particularly j 
should this be true when the case being tried involved an ; 
entirely separate and unrelated transaction. If the rule; 
be otherwise than as these appellants contend, lawyers will! 
find it difficult to convince their clients that a settlement! 
will not be used against them by other claimants. 

Having been permitted to do these things, counsel for! 
plaintiff was 44 coasting downhill”. Having committed 
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herself to these rulings, it was consistent, though still 
erroneous, for her, over objection to 

permit an expert witness to reach conclusions based 
on mortgage financing “history” which included re¬ 
financing transactions after the date of the challenged 
sale. (jt. App. 194-196). 

permit an expert witness to testify to an appraisal 
made for loan purposes in 1946, three years after the 
last transaction challenged in the case at bar, although 
marked economic changes had occurred meanwhile. 
(Jt. App. 213). 

to admit an accountant ’s summary of salaries and divi- 
dends paid during the many years after the transac¬ 
tions challenged, thus introducing a new issue as to 
the reasonableness and propriety of the salaries and 
dividends so paid. (Jt. App. 228-231). 

to permit an expert to testify to what he had read 
many years later (1954) in government year books 
published subsequent to said transactions, as a part of 
the basis for his hindsight opinion of the value in 
1943 of the stock in question. ( Jt. App. 260-263). 

permitted, without any showing of relevancy, evidence 
to be admitted that in 1947 Longfellow Building Cor¬ 
poration stock was used as security for a loan to 
redeem preferred stock of Mount Vernon Mortgage 
Corporation. (Jt. App. 370-372). 

permitted plaintiff’s counsel to refer to parts of a 
report of the Bureau of Internal Revenue not in evi¬ 
dence to show that legal fees incurred in 1950 and later 
years had been disallowed for tax purposes—without 
any showing of relevancy whatever. (Jt. App. 372- 
374). 

but excluded evidence that these appellants would not 
have purchased the Mount Vernon stock if they had 
sensed any challenge to the earlier transactions. (Jt. 
App. 393-394). 

Bearing in mind that there never was any question that 
the Longfellow stock ultimately turned out favorably to 
its owners, and bearing in mind that the issue in the case 
at bar is really whether in 1943 honest men and women 


23 


must have known it would, it seems to appellants that fair 
play, good sense, and the law (if there be a difference) all j 
require that the transaction be examined on the basis of • 
what was known and had occurred up to that time. Evi- j 
dence of subsequent developments and transactions, and j 
evidence of the filing, many years later, of a suit making j 
charges of fraud against the defendants in a transaction j 
which occurred several years afterward and wholly unre- j 
lated to the case on trial, which charges were never proved 
and were ultimately withdrawn, was evidence designed j 
solely to embarrass these appellants by showing how much j 
money they have made in later years. Such evidence was ! 
inadmissible, was manifestly harmful, and deprived these 
appellants of a fair trial. 

B. | 

OTHER ERRONEOUS AND HARMFUL RULINGS ON THE 
ADMISSIBILITY OF EVIDENCE 

The plaintiff relied almost entirely upon the testimony I 
of one expert witness with respect to the value of the real j 
estate; and two expert witnesses as to the value of the j 
stock. Their testimony will be analyzed in detail in a later j 
portion of this brief. But, if one major objection made by ! 
appellants had been sustained, as these appellants submit i 
it should have been, the opinion of these witnesses could not ! 
have been given and their testimony would have been j 
excluded. j 

The witness Quinn, while plaintiff’s counsel was pre- j 
sumablv laying the foundation for his testimony as to j 
value, recited that in formulating his opinion he had made j 
an “investigation” and, among other things, had “gone j 
to governmental sources” to obtain information—that is, ■ 
he had based his opinion in part upon hearsay. (Jt. App. j 
258-9). When objection was made to the injection of hear- j 
say, the court said: j 

i 

“He may state the factors that he took into con- j 
sideration.” (Jt. App. 258-9). 
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Whereupon, counsel for these appellants directed the atten¬ 
tion of the court to the lack of opportunity of the defend¬ 
ants to verify by cross-examination of witnesses the 
accuracy of the information the witness had received. The 
information procured by the witness was never proved in 
evidence. The witness was then permitted to testify that 
he had a friend in the Civil Service Commission from whom 
he received information concerning the increase and exodus 
from Washington of government workers, etc., in 1941 
and 1942; and he also talked by telephone with the General 
Services Administration concerning governmental leased 
space at that time. (Jt. App. 259-60). It “would have 
taken (him) a long time to dig that out (himself) ”, and 
he said (Jt. App. 260) so he resorted to “having people 
give (him) the information (he) needed over the tele¬ 
phone/’ (Jt. App. 260). And, from the information given 
to him he concluded there was a shortage of space at the 
time in Washington, and recited the data he had been given 
by telephone. (Jt. App. 261-2). 

The importance of this objection is not merely that the 
witness learned from others that there was a shortage of 
office space in Washington in December-January, 1942. 
The prejudice lies in the fact that he was permitted to 
give unproved figures, and also to express his conclusion 
from them that the shortage was such that it would likely 
continue for many years.* Further, without proving or 
offering to prove such facts, the witness was permitted to 
recite hearsay facts concerning the security behind other 
real estate bonds and stocks in other cities, and generally 
to base his opinion on his “investigation.” 


•Throughout, plaintiff's counsel contended that the existence of the thirty- 
day cancellation clause in the Longfellow lease did not matter, because “there 
was no danger of cancellation”. But one witness gave a recitation of can¬ 
cellations of office space in Washington during the years 1940-1952, amount¬ 
ing to hundreds of thousands of square feet. (Jt. App. G53-G78) Tt is not 
unreasonable that the defendants might have thought Longfellow could have 
been vacated by the Government, as too expensive; or that the agency could 
have been moved out of Washington; or that other buildings could have been 
built, as the Pentagon was. And, of course, the very agency for which Long¬ 
fellow was built was moved out soon after it was first occupied, apparentlv 
with a bit of “politics” mixed in. (Jt. App. 163-4). 
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The failure of the trial judge to exclude this evidence, 
and her failure to exclude the opinion of the witness on j 
the basis, at least in part, of evidence not proved, was i 
prejudicial error in itself; and formed part of the cumu- j 
lative effect of the numerous errors in exclusion and ad- j 
mission of evidence. 

This court in Henkel v. Varner , 78 U. S. App. D. C. 197, j 
138 F. 2d 934, held that an expert witness should not have j 
been permitted to give his opinion based on facts not in j 
the record, and referred to the rule as stated in Harten v. 
Loffler, 212 U. S. 397, 405, 53 L. ed. 568; Erie R. Co. v. j 
Linnekoly 248 F. 389, 392; Equitable Life Assur. Soc. v. : 
Sieg, 53 F. 2d 318, 319; Hupp Motor Car Cory. v. Wads- j 
worth y 113 F. 2d 827, S28; Dairyman's Milk Co. v. Melzors - 
nick Co.y 114 F. 2d 736, 737. See, also, the discussion in j 
Wig more on Evidence (3rd Ed.) Vol. 2, Secs. 672 et seq. 

On another occasion, where plaintiff’s counsel had plain- | 
ly challenged the veracity of testimony by Mr. Highfield, j 
without any contrary evidence, that the now deceased I 
President of the Machinists’ Union had introduced one j 
Mahoney in the matter and had himself directed the pur- j 
chase of Longfellow stock by Mount Vernon (Jt. App. j 
338, 341), the Court declined to permit Mr. Highfield to j 
produce and introduce into evidence memoranda from the j 
now deceased President in corroboration thereof. (Jt. App. j 
567-570). It would seem only natural that the Court would 
have been anxious to learn whether the memory of Mr. j 
Highfield as to an isolated incident fourteen years previous | 
could be corroborated. But the Court declined to admit j 
the evidence upon the narrowest of procedural technicali- j 
ties. As counsel for these appellants said then 

| 

“ * * * I am quite sure the Court and counsel would I 
be very quick to admit any memorandum that was j 
inconsistent with his testimony. By the same token, j 
anything that was said or done in 1939 by somebody i 
else and made a matter of record corroborating his I 
testimony, 1 submit, is admissible in evidence for that j 
purpose. ^ j 

“This is not a suit of an ordinary character. This I 
is a suit based upon transactions which occurred 14 j 
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years ago and these witnesses are being shut off from 
testifying or using memoranda that were made at that 
time by somebody else in corroboration of what they 
are saying. I submit, that would be the most unjust 
thing in the world. 

# # # 

“ * * \ I think it quite worthy, however, to recall 
that the greatest latitude in the world has been ex¬ 
tended to the Government in the presentation of this 
case from the very beginning. Now this is a page 
which would corroborate Mr. Highfield’s testimony.” 
(Jt. App. 569-570). 

* 

The defendants offered the presidents of two banks as 
witnesses who as experts would testify as to the value of 
the Longfellow stock for the purpose of producing a loan 
thereon, (Jt. App. 475-484), but they were not permitted 
to testify, notwithstanding that one of the plaintiff’s ex¬ 
perts had testified that it was not necessary for the trus¬ 
tees of the Foundation to sell the stock because they could 
have procured a loan on it to pay off its debts (Jt. App. 
298-99); and another expert testified that the ability of 
the owner of stock readily to pledge it as collateral secur¬ 
ity for a loan affected its market value. (Jt. App. 510). 

In the light of the latitude given the plaintiff’s experts 
to testify as to matters learned over the telephone forming 
a basis of their opinions, it is surprising that an expert 
on defendants’ side was cut off sharply from stating what 
he had learned from inquiries made over the telephone. 
The objection of the plaintff’s counsel was sustained in a 
ruling entirely inconsistent with a previous ruling favor¬ 
ing the plaintiff. (Jt. App. 715). 

In summary, by erroneous rulings admitting irrelevant 
and immaterial evidence unfavorable to these appellants, 
and by erroneous rulings excluding other evidence which 
should have been admitted, the trial judge—however fair 
she tried to be—created an atmosphere in which she could 
not view the case impartially. Under these circumstances, 
these appellants were denied a fair trial. Therefore, they 
earnestly submit that the judgment below should be re¬ 
versed and a new trial awarded. 
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XXL 

NEITHER GROSS INADEQUACY OF CONSIDERATION NOR 
FRAUD WAS PROVED AND EVIDENCE WAS INSUFFICIENT 
TO WARRANT JUDGMENT ON ANY THEORY 

In 1954, the Trial Court set aside a sale effected in 1943. 
The Court did not then and, when all of the evidence was j 
in, plaintiff did not claim that these appellants were guilty j 
of fraud or misrepresentation. It claimed relief, however, 
on the theory that the trustees of the Foundation had been j 
guilty of breach of trust. This was based upon an exam- j 
ination of their conduct eleven years after the fact, in j 
which they were judged from the standpoint of hind- j 
sight rather than in the light of conditions existing at the j 
time they acted. Meantime, conditions had changed ma- I 
terially. Between 1943 and 1954, the whole country had j 
experienced an era of inflation of which this Court will j 
take judicial notice. Longfellow refinanced its building j 
twice, first with a loan from Penn Mutual in 1946, and then j 
with a loan from Perpetual Building Association in 1947. j 
(Jt. App. 144). Highfield, Sothoron and Koss bought the j 
stock of Mt. Vernon held by Machinists on September 11, j 
1945 (Jt. App. 112). They eventually paid $135,000.00 for j 
it. (Jt. App. 117) Obviously, they relied upon the validity i 
of Mt Vernon’s title to the Longfellow stock acquired in j 
1940 and 1943. (Jt. App. 117) Longfellow was required to i 
dewater its stock and pay additional income taxes on the! 
theory that its books did not correctly state the value of! 
its capital stock. (Jt. 873-878) It was also required to 1 
refund to General Services Administration $46,080.41 of! 
the rents collected from February 3, 1941 to June 30, j 
1946. (Jt. App. 870-S73) The net result of the tax and rentj 
adjustments was to reduce the book value of Longfellow' 
stock and to cut down its income far below that which had! 
been reflected in its books. 

Notwithstanding all of these facts, with respect to wdiich; 
the evidence was uncontradicted, the Court granted the: 
most punitive and extensive relief possible. Was this fair! 
and equitable? 


i 
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A. 

Plaintiff Would Be Made Whole by a Money Judgment 

We contended below and now maintain that the “remedy 
at law,” i. e., a money judgment, would make the plaintiff 
whole even if the evidence be construed most strongly 
against us. No one yet suggested a reason why—except 
to “punish’’ these appellants—the Foundation would not 
have complete justice if it were allowed judgment for the 
difference between the price paid for the stock and its 
market value as found by the court, that is, the difference 
between $33.00 per share and $123.00 per share, with in¬ 
terest. 

"What the Court has done is to take from these appellants 
an asset worth today many times what it was worth when 
the challenged transaction took place. Besides, the Court 
has required these appellants to return all dividends paid 
on the stock. By changing control of Longfellow it may 
very well be that the door has been opened to all sorts of 
punitive and vindictive action. 

Traditionally where a court of chancery cannot, or ought 
not, grant, equitable relief because of impossibility or im¬ 
practicability, or because of laches, or for other reasons, 
it may enter a money judgment for damages. Shipley v. 
Fink, 102 Md. 219, (12 A. 360; 2 L.R.A.N.S. 1002; Annotation, 
“Right, Upon failure to establish ground of equitable Jur¬ 
isdiction, to obtain in a suit in equity relief that might be 
obtained at law,” 19 L.R.A.N.S, 1064, 1075. And this is 
a corollary to the rule that equity will retain jurisdiction 
to do full justice among the parties. Frurick v. McNeil, 
75 U. S. App. D. C., 307, 126 F. 2d 841; Maytag Co. v. 
Meadows Mfg. Co., 45 F. 2d 299; Zenith Carburetor Co. v. 
Stromberg Motor Devices, 270 F. 421. 

But for Rule 2 of the Federal Rules of Civil Procedure 
these appellants would have been in a position to argue 
that the plaintiff had a full, adequate and complete rem¬ 
edy at law, and that this suit should be transferred to the 
law side and tried there. Equity Rule 22, 28, U. S. C. A. 
Sec. 723. But since the adoption of the Federal Rules of 
Civil Procedure, abolishing the distinction between law 
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and equity, the court must enter the appropriate relief j 
shown by the evidence, whether of an equitable or a legal ! 
nature. Union Mutual Life Ins. Co. v. Friedman, 139 F. ! 
2d 542. | 

Pursuant to Rule 54 of the Federal Rules of Civil Pro- j 
cedure, a party will be granted the relief to which he is j 
entitled under the evidence, regardless of whether such j 
relief is demanded in the pleadings. Here, the plaintiff j 
sought damages as an alternative relief; and the Court j 
could, and should have granted that relief. j 

At best, the Court should have treated this action as one j 
for fraud and deceit. In such case, the damages awarded j 
would be the difference between the price paid and the j 
“market” or “true” value of the stock. The case at bar j 
has in this respect much similarity to Federal American i 
Nat. Bank & Trust Co. v. McReynolds, G2 App. D. C., 291, j 
67 F. (2) 251. There the plaintiff asserted that fraud j 
and deceit on the part of the bank led him to purchase cer- ! 
tain notes, which the bank knew to be valueless. This j 
Court reversed a decree for the plaintiff saying: 

“****** the relief to which he would be entitled, j 
if he proved his case, would be the difference between | 
the value of the property which he received and the j 
value of the property with which he parted under the j 
contract. The measure of damages in such case is the j 
same whether in an action at law or a suit in equity. | 
If the property that was received by McReynolds j 
had been disposed of by him before he became aware! 
of the alleged fraud, or if the property with which he ; 
parted had been disposed of by the defendants, the | 
measure of damages would be the difference between! 
the values of the two properties. Such is the rule in! 
the federal courts as enunciated in Smith v. Bolles,\ 
132 U. S. 125,10 S. Ct. 39, 33 L. Ed. 279, and reaffirmed! 
in Siqafus v. Porter , 179 U. S. 116, 21 S. Ct. 34, 45? 

L. Ed. 113. * * * *” 

i 

B. 

Judgment Not Warranted on Any Theory 

i 

According to the complaint, 1,500 shares of Longfellow 
stock “was siphoned from National Home Library Foun4 
dation to the Mount Vernon Mortgage Corporation” (Jti 

i 

! 

i 

I 
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App. 12), pursuant to a fraudulent plan or scheme which 
was ‘ 4 initiated, managed, and brought to fruition” in two 
transactions. The first occurred in 1940, and by it Mt. 
Vernon acquired 667 shares (Jt. App. 4-7). At that time 
neither Longfellow nor the Foundation had any appreciable 
assets. Longfellow had not conducted any business and 
the Foundation was in debt. Negotiations were being con¬ 
ducted to borrow $1,500,000 to erect a building estimated 
to cost at least that sum, and probably more. To guard 
against failure to complete with the mortgage money, the 
lender required a guarantee, which was given by Mt. Ver¬ 
non. Yet, it is charged in the complaint that the 667 
shares were siphoned off to Mt. Vernon, in breach of the 
fiduciary duty which the individuals managing the Foun¬ 
dation, Longfellow Building Corporation and Mt. Vernon 
Mortgage owed to the Foundation, and those individuals 
included Sherman F. Miff ell, who was the moving spirit in 
the enterprise. (Jt. App. 7, 139) The evidence fell short 
of establishing the slightest basis for impugning this trans¬ 
action, and plaintiff did not even undertake to make an 
argument in support of the alleged fraud. The Trial Court 
found there was no breach of trust involved in it. (Jt. 
App. 45) We mention the transaction here because it was 
linked up with the second transaction, both being claimed 
to be part and parcel of a general scheme to despoil. 

With respect to the second transaction, the sale in 1943, 
we claim that the evidence was likewise insufficient to war¬ 
rant disturbing it. The following substantial reasons con¬ 
stitute the bases of our contention: 

(1) In January 1943, Longfellow’s only assets consisted 
of a small bank balance and the Longfellow Building. The 
Trial Court found as a fact that the fair market value of 
the building was $2,000,000.00 (Jt. App. 42). There was 
no evidence to support this finding, and it is contrary to the 
testimony. 

Five experts testified as to the fair market value of the 
land and building as follows: 
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i 

Value Fixed j 

For the Plaintiff: 

Arthur A. May $1,800,000.00 I 

(Jt. App. 184, 196) j 

For the Defendants: 

Everard H. Boeckh $1,600,000.00 j 

(Jt. App. 525) | 

George R. Linkins 1,600,000.00 j 

(Jt. App. 603) | 

Albert I. Cassell 1,596,000.00 j 

(Jt App. 719) j 

Edward C. Krouse 1,630,000.00 ! 

(Jt. App. 749) | 

Every one of these witnesses stated that one of the most j 

important factors in determining value was the reproduc- j 
tion cost of the building, because when the sale price gets j 
beyond that point, a prospective purchaser could go out j 
and build another. The opinion of Arthur A. May was ; 
based primarily on reproduction cost, although he dis¬ 
cussed other approaches. (Jt. App. 184) 

It is important, therefore, to determine how much money ( 
it cost to erect the building. According to Longfellow’s j 
books, the total charges to land were $564,735.80. In this ! 
figure is $184,490 representing 1,258 shares of Longfellow 1 
stock which was issued to the Foundation, Mittell and j 
Thurman. (Jt. App. 7S0, 781). Deducting the watered j 
stock, the actual cost of the land was $380,245.80, and reve- ; 
nue stamps on the deeds bear out that this was the con- j 
sideration. (Pltff’s Exs. 22, 23; Jt. App. 1046) Total j 
charges to the building, as reflected by the books, were ! 
$1,470,939.81. This included $119,500.00 for shares of stock I 
issued to McShane and Lascaze. (Jt. App. 782) Also, j 
there was included in McShane’s contract for the construe- j 
tion of the building $140,000.00 to repay a loan made by ! 
him. (Jt. App. 877) Accordingly, the actual cost of con- j 
structing the building was 


i 

i 

i 
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Less, shares $102,000 

“ 17,500 

loan repayment 140,000 

Actual construction cost $1,211,439.81 

The total for land and building was 

Land $ 380,245.80 

Building $1,211,439.81 

Total $1,591,685.61 

Plaintiff disputes the foregoing determination of cost. 
As we see it, however, the write-up on the land, the bonus 
stock to the architect, as well as the stock issued to Mc- 
Shane, constituted water in the book values, and must be 
eliminated. By the overwhelming weight of the evidence, 
the fair market value of the land and building was $1,600,- 
000.00. The encumbrances aggregated $1,464,000.00. The 
net equity was $136,000. 

(2) We deny the right of fffaintiff to dispute the pro¬ 
priety of the deductions from book cost figures. In the 
first place, General Services Administration, a branch of 
the Government, purporting to act in the public interest, 
and through which the building was leased, determined 
that the actual equity of Longfellow was $159,537.00; that 
in fixing the rent formula, it had been estimated at $500,- 
000.00, so that the amount of equity overstated was $340,- 
463.00, and the Government was entitled to a refund for 
an overpayment of rent amounting to $46,080.41 (Jt. App. 
870-871) This refund was made. (Jt. App. S70-871) 

In the second place, the Bureau of Internal Revenue, an 
arm of the Government, and purporting to act in the public 
interest, made an assessment against Longfellow for de¬ 
ficiency income taxes, based on the theory that the depre¬ 
ciation claimed on the buildings should be reduced by the 


$1,470,939.81 

259,500.00 
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Loan from John McShain, Inc. 

May, 1940, erroneously capital¬ 
ized under building cost $140,000.00 

Stock issued in name of John 
McShain, Inc. May, 1940, erro¬ 
neously capitalized under 
building cost 102,000.00 

Stock issued in name of William 
Lescaze August, 1939 and 
May, 1940, erroneously cap¬ 
italized under building cost 17,500.00 $259,500.00 


(J. App. 878 

As a result, Longfellow paid the amount of the deficiency, 
with interest and penalties, all of which aggregated $34,- 
617.08 (Jt. App. 352). 

Is it conceivable that having thus acted “in the public 
interest’’ on two separate and distinct occasions, the Gov¬ 
ernment can now take an opposite position and deny the 
facts upon the basis of which it exacted a refund of rent : 
and additional taxes? This is not consistent with one seek- j 
ing equity. It is just plain unfair, and not in accordance j 
•with any principles of law with which we are familiar. It j 
may very well be that an estoppel does not operate against 
the United States in its sovereign capacity. The Bureau j 
of Internal Revenue and General Services Administration 
acted affirmatively and diligently in the public interest, j 
Not even the Government ought to have it both ways. In 
the light of the foregoing, the Court clearly erred in reach- j 
ing the conclusion that these appellants knew the Long- j 
fellow Building was worth more than $1,600,000.00. 

! 

(3) As of January, 1943, the fixed liabilities of Long- j 
fellow were $1,464,000.00 (Jt. App. 783). Based upon mar- j 
ket value of $1,600,000.00, the net equity of the corporation j 
was $136,000.00, and not $536,000.00 as indicated by the j 
Court’s finding that the fair value of the building was I 
$2,000,000.00. There were 2,000 shares outstanding. The | 
difference in book values by using $2,000,000.00 rather than ! 
$1,600,000.00 as the fair market value is indicated thus: 
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On a $2,000,000.00 value of real estate $268.00 
On a $1,600,000.00 value of real estate 68.00 

However, the Court made a separate finding that the book 
value was “at least $176.00 per share”. (Jt. App. 42) It 
is evident that her finding lacks arithmetical support if 
she used her own “fair market” value for the land and 
building. 

Mr. May was the only witness plaintiff called to express 
an opinion as to the fair market value of the land. Was 
there anything in his testimony so impressive as to over¬ 
come the testimonv of everv one else? 

He is an employee of the United States Government, 
being an appraiser for the General Services Administra¬ 
tion. (J. App. 180). At the outset, therefore, Mr. May’s 
testimony must be viewed as one who is not completely 
disinterested. After all, the United States Attorney had 
employed and called him. His appraisal was made after 
March 15, 1954. (J. App. 183). He had never engaged 

in the real estate business in the District of Columbia, (J. 
App. 196), and never made an appraisal of an office build¬ 
ing in the District of Columbia on which a loan was made 
by a private company. (J. App. 196-7). When he valued 
the Longfellow Building he gave no consideration to the 
fact that it was a loft-type building—he valued it solely 
as an office building. (J. App. 200). He shadow-boxed a 
bit about it but he finally conceded that if the purchase 
price of the land was not $538,000.00 but $380,000.00, it 
would affect his opinion as to the value of the land in 1943 
(J. App. 204-206). He acknowledged that he had found 
that McShain’s contract included $140,000.00 that was “in 
effect the repayment of an alleged debt of $140,000.00.” 
(J. App. 206). He acknowledged that, when he appraised 
the building, he did not know that the partitions belonged 
to the Government. (J. App. 200). He threw grave doubt 
upon the efficacy of his so-called “income approach” when 
he acknowledged that “a lease containing a thirty-day can¬ 
cellation clause to the professional appraiser is no lease 
at all” and in such case he “would not use the income 
from the lease as a test of value”. (J. App. 211). He ac- 
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knowledged the reliability of the Boeckh indexes, which 
were those prepared and used by Everard H. Boeckh, 
called as a witness for the defendants (J. App. 184, 207). 

It would seem that the foregoing was enough to make 
one go slow in accepting, let alone exceeding, Mr. May’s 
valuation. However, a more detailed analysis of his testi¬ 
mony demonstrates that, out of all the words used, he has 
verified the estimates of the defendants’ appraisers. 

Mr. May used three approaches: The ‘ 4 cost” approach, 
the “income” approach and the “comparative” approach. 
(J. App. 182). He acknowledged that, even with the ap¬ 
plication of these “approaches”, the matter of market 
value “must lie well in the field of the opinion based upon 
the experience of the appraiser.” (J. App. 182). In all 
of his testimony, he never gave the arithmetical computa¬ 
tions which produced his final figure of $1,800,000. How¬ 
ever, it is possible, by analyzing his testimony, to learn of 
an erroneous premise. In his “comparative approach he 
estimated the cost of four other office buildings in Wash¬ 
ington and determined the market value of those buildings 
per rentable square foot (J. App. 193-4). He had con¬ 
cluded that the net rentable area of the Longfellow Build¬ 
ing was 155,400 sq. feet (J. App. 190). Having concluded, 
by the comparative method, that the unit value of the Long¬ 
fellow Building was $8.00 per square foot (J. App. 194), he 
reached a figure for the cost-value of the building of $1,- 
243,200 (155,400 x $8.00). In order to determine that the 
building and land had a total value of $1,800,000, he had to 
conclude that the land had a market value of $557,000. If, 
therefore, we use the true cost of the land we find that Mr. 
May’s testimony, using the comparative method, came to 
this: 

155,400 sq. ft. @ $8.00 equals $1,243,200.00 

add cost of land 385,000.00 

Total $1,628,200.00 

Therefore, adjusted for the true facts, Mr. May’s figure 
is almost exactly the same as Mr. Knouse’s (J. App. 749), 
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and not materially in excess of values determined by the 
other experts, called by the defendants. 

Mr. May constantly referred to hearsay information he 
had gathered from sundry sources as the basis for his 
opinion. For example, instead of going to the Public Utili¬ 
ties Commission or to the builders of the several buildings 
with which he had compared Longfellow Building, he got 
his cost figures from a card file in the Tax Assessor’s 
office. (J. App. 192, 202). 

In summary, it clearly appears from his testimony that 
Mr. May did not use the actual cost figures and those which 
he must have used were too great, especially in relation to 
the cost of the land, so that his cost approach was unre¬ 
liable. He himself, for all practical purposes, threw out 
his income approach, and his comparative approach was 
based upon an investigation of hearsay evidence as to the 
cost of the buildings he used for comparison purposes. 
What is more important, where his figures can be checked, 
his net conclusion, adjusted for the true facts, does not 
bear out plaintiff’s claim, but does support us. We submit, 
therefore, that the court’s finding of $2,000,000 as a fair 
value of the Longfellow Building in 1943 is not in accord 
with the weight of the evidence and for that matter, is 
contrary to the evidence. 

(4) Value of the Stock—Were honest men bound to con¬ 
clude that in January, 1943, the fair market value of the 
Longfellow stock was “at least $123.00” per share? The 
Court found that the fair market value of the stock was 
$123.00 per share, but she did not find that these appellants 
knew it had that value; only that they knew (or should 
have known) it was “far greater than $33.50 per share.” 
(Jt. App. 42). 

• If anything were to shock the conscience of the Court 
in this case it should be that a complaint was filed alleging 
that the stock had a value of 

“not less than $1045.00 per share”. (J. App. 10). 

when the proof boiled down to $123.00 per share, and when 
—for aught that appears—the first time the Government 
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had an appraisal of the stock was about a week before the j 
trial. (J. App. 284) That fact alone has importance in j 
this case. Plaintiff’s counsel are without mercy in con- j 
demning Mrs. Mittell for failure to know the value of the j 
stock before she sold it—first they called her a conspirator j 
in a fraud and later a “negligent trustee”, guilty of a 
breach of fiduciary duty. But the United States filed a j 
complaint publicly branding her and respectable business- j 
men of the community as flagrant frauds, without one single i 
witness to support the charge as made! There is no evi- j 
dence that either Mrs. Mittell or these appellants ever j 
thought of going to a stock broker to find out the value of j 
the stock. If they were negligent in failing to do so, it I 
does not prove they were cheats—and it is no more a con- i 
demnation of them than it is of the United States Attorney j 
who prepared and filed the complaint in this case, and who I 
didn’t go to a stock broker until a week before the trial. I 
There were three witnesses who, as experts, were per- j 
mitted to express their opinion as to value of the stock, j 
These were stock brokers, Quinn, Coit and Rudd. Mr. I 
Linkins was permitted to express his opinion (J. App. 611-1 
613) but the court most obviously ignored it. Two bankers! 
who had spent a lifetime lending money on the security of I 
stocks were called by appellants, but they were not per-j 
mitted to testify. (J. App. 478-484). I 

The testimony given by Quinn and Coit constituted one 
view, and the testimony of Irving Rudd, represented an-; 
other. What this court must determine is not •whether thej 
view of Quinn and Coit is unreasonable, but whether that 
expressed by Rudd is reasonable—one that could be held 
by honest men, however right or wrong their views; be-j 
cause what the court must determine is whether Highfieldj 
Sothoron and Koss knew they were doing wrong by reai 
son solely of the amount they were paying for the stocki 
We urge, therefore, that the court read the testimony of 
Mr. Rudd in detail; but we herewith summarize it: He ifc 
engaged in the District of Columbia as a stockbroker and 
stock analyst as senior partner of Rudd, Kristeller & Comj- 
pany, members of the New York Stock Exchange and the 
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American Stock Exchange. He was educated at Harvard, 
graduating in 1929, majoring in economics and finance. He 
took his Masters Degree at Columbia University and in 
1932 passed the oral examination for PH.D., and for a 
number of years before the war he had experience with 
stockholders in New York City as statistician and financial 
analyst. (J. App. 494-495). In 1941 he was a partner of 
D. M. Mitton & Company, when he was asked to come to 
Washington and assist in the formation of the Office of 
Coordinator of Information, which later became the Of¬ 
fice of Strategic Services. (J. App. 495-496). His service 
in that office continued from before the war until June, 
1944. In his war service, he was in charge of certain 
phases of intelligence work related to the analysis of in¬ 
dustrial capabilities of foreign countries, and their rela¬ 
tion to the combined war efforts. (J. App. 496). He was, 
therefore, closely engaged in the study of the economic pro¬ 
cesses here and abroad. For his war service he was 
awarded a certificate of merit by the Office of Strategic 
Services. (J. App. 496). Later he became, at the invita¬ 
tion of Mr. Donald M. Nelson, a special assistant to the 
Chairman of the War Production Board and continued 
until April, 1945. (J. App. 497). Thereafter, he opened 
offices in Washington and has practiced his profession here 
since. (J. App. 497). He was requested to make inquiry 
in investigation of the value of the stock of Longfellow* 
Building Corporation as of January 15, 1943, similar to 
inquiries as to the value of stock he had made on a num¬ 
ber of occasions in the past. (J. App. 499). He requested, 
and "was furnished, basic data relating to the operation of 
the Longfellow* Building Corporation, such as balance 
sheets, income statements and similar material, being the 
material in evidence, the exhibits being identified in the 
record. (J. App. 499-501). He found and studied infor¬ 
mation from the files of the Library of Congress with re¬ 
spect to economic conditions obtaining in 1941 and 1942. 
(J. App. 501). From an examination of the lease he 
learned that the rental w*as subject to adjustments at 
each of the renew*al periods in accordance with the rent 
formula as established by the R. F. C. Mortgage Company; 
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and that although the corporation was bound until June 
30, 1945, the Government had a right to cancel the lease 
at the end of each renewal period on thirty-days notice. 
(J. App. 501-2). He learned that the rent formula froze 
the income position of the corporation in the sense that 
its profits at no time could exceed 2 1 />% of $500,000.00 an¬ 
nually as long as the lease was in force, and that some of 
the expenses incurred by the corporation were not pro¬ 
vided in the rent formula and had to come out of the max¬ 
imum retainable profit, the frozen profit. (J. App. 502). 
He learned that the balance on the second trust was $90,- 
000.00 and 6% interest on it amounted to $5,400.00 a year, 
which also had to come out of the maximum retainable or 
frozen profit of $12,500.00. (J. App. 502). Also, salaries, 
if there were anv, and other sundrv items would have to 
come out of the balance. He learned that from February 
3, 1941, at which time the Government took possession un¬ 
der the lease, until the end of 1942, the gross income of 
the Longfellow Building Corporation was $395,727.51; and 
during the same period the corporation’s expenses aggre¬ 
gated $228,974.92, leaving a balance of $166,752.79, from 
which $126,175.80 had to be used to curtail the first trust, 
leaving $40,576.79, and when this was reduced by Federal 
Income Taxes of $33,642.13, there was a balance left of 
$6,934.66. (J. App. 503). Then he said: 

“Now this is a very significant figure in my judg¬ 
ment because that is the only cash flow available, which 
was available in the approximately 23 month period 
after operating the Longfellow Building under the 
lease for the Government, and it was in considerable 
disequilibrium, if I may specify it that way, as against 
the obligation of the corporation under the outstand¬ 
ing loan. * * *. I take this figure of $6,934.00 and I do 
deduce from it that it represents really the effective 
earnings during this period on a cash flow basis— 
there are a few minor accruals in the figures—which 
translated into terms per share per annum—I believe 
the exact calculations are not necessary at this point 
—amounted to $1.81 per share on an annual basis.” 
(J. App. 503). 


He then found that “under no stretch of the imagination 
could this company have possibly accumulated between 
the end of 1942 and 1946 a reserve, a cash reserve, out of 
which it could meet the $90,000.00 obligation which was 
maturing then.” 

He inquired as to the actual cost figures of the land and 
the building and was given the figure of $1,596,175.61, 
which he used as representing the actual cost of the build¬ 
ing, and translated it into value. (J. App. 505). He 
learned that at the time the building was completed there 
was a mortgage of $1,500,000.00 and demand notes collat¬ 
erally secured by a second trust in the amount of $139,- 
000.00, or a total of $1,639,000.00, and testified that on the 
basis of these findings when the company started its oper¬ 
ations and the building was completed * * * the company’s 
obligations exceeded the value of its assets,” and this led 
him to the conclusion that the “common stock was under 
water, to use the expression currently employed in our 
business.” (J. App. 505-6). He then follows this testi¬ 
mony, which is important because it relates to the argu¬ 
ments of the plaintiffs, developed through Quinn and Coit, 
that payments on the first trust were building up the equity 
of the common stockholders: 

“Between February 3, 1941, and the end of 1942 ; 
Longfellow Building Corporation paid, under the first 
trust $126,175.80 as curtailment of the obligation. This 
figure, naturally, is value added to the equity in this 
picture. But by the same token, the building was de¬ 
preciated. Under normal conditions any asset de¬ 
preciates over a period of time. * * *. Taking the 
depreciation figures per books, depreciation during 
the period that I am now covering was $56,386.03. So 
that in fact this equity write-up of $126,000.00 was 
not $126,175.00, but somewhere around $70,000.00. If 
we take into account that to begin with not only was 
there no equity so far as the common stock was con¬ 
cerned but in fact it was in the hole to the tune of 
$40,000.00, the maximum possible equity appreciation 
during this period would have been something in 
the order of magnitude of $30,000.00. One cannot 
be precise to the penny in this type of analysis.” (J. 
App. 506). 


Therefore, Mr. Rudd considered possibly $30,000.00 of 
equity enhancement from the time of the completion of 
the building to the end of 1941. (J. App. 506). 

He called attention to the chart of averages of prices 
of securities (J. App. 883), and marked that at the end 
of 1942 all of the great inflation, which reached a high 
point in 1946 (at a time when the building was refinanced) 
“was ahead of us.” (J. App. 507). He noted that the 
charts showed that in April, 1942, the price averages had 
reached its all-time, war time and post-war low, and was 
just turning up gradually. 

Then Mr. Rudd made an extensive analysis of what he 
had learned with respect to the price-times-earnings data 
with respect to stocks quoted on the New York Stock 
Exchange, noting that these stocks, having a ready market, 
have a marked advantage over a private unlisted stock 
like the Longfellow Building, bearing in mind that the 
earnings of those companies would have been, or were, 
available to the stockholders without the restrictions that 
appear upon the earnings of Longfellow. (J. App. 509-12). 
He noted that even the bonds of the National Press Build¬ 
ing, w’hich bore interest at the rate of 4 1 /*>% and which 
would be superior to the interest of common stockholders, 
w’ere, on January 15, 1953, selling at 60% discount from 
par. (J. App. 512). As a result, he came to the conclusion 
that three times earnings, at the most, w’ould be the ratio 
to be applied to the earnings of Longfellow Building Cor¬ 
poration. (J. App. 513). Using his figure of $1.81 aver¬ 
age earnings, he concluded that the value of the stock 
w’as $5.50 per share. He felt that the price of $33.50, even 
including elements of control and other intangible factors, 
reflected a very generous appraisal of the stock. (J. App. 
514). 

As one wdio has dealt in matters of the interests of share¬ 
holders in a corporate entity, he expressed the following: 

“In this case I could not compare the acquisition of 
833 shares of stock in the same light as I w'ould view 
an acquisition of the building in toto, because the 
buyers of the stock w^ere not buying the building in 
toto. They were buying a share in the company own- 
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ing the building, and irrespective of the extent of their 
control, whether it was 51% or 2/3rds or whatever 
it was, there were always minority stockholders, with 
rights to be reckoned with.” (J. App. 514). 

In the light of this testimony, how can it be said that 
the stock involved here had a value far greater than $33.50 
per share? Honest men may differ in their opinion as to 
the value of stock, particularly where the price is not fixed 
by the market. (Jt. App. 292). All of the trustees knew 
the circumstances under which the Longfellow Building 
was constructed—entirely out of borrowed money—and 
they knew that the Foundation never put five cents into 
the project. Therefore, what reasonable justification is 
there for the conclusion reached by the trial court that 
they breached their trust. 

What was known to these appellants in January, 1943? 
They knew that Longfellow Building was so heavily mort¬ 
gaged that the existence of any equity at all was a matter 
of debate. (J. App. 419) They knew that the building was 
occupied by the Government under a lease which gave the 
Government an option to cancel on thirty-days notice. (J. 
App. 365) They knew of reports of decentralization so that 
government bureaus and agencies would be moved from 
Washington to other parts of the country. (J. App. 420) 
They could not foresee the heavy inflation which later 
occurred. They knew that so long as the building was 
mortgaged to R. F. C., there would be no dividends even if 
earned, and there could be no attractive remuneration in 
the form of salaries. Thev knew some economists were 
predicting hard times. They could not tell how long the 
war would last, nor even whether we would win it. They 
knew that the Government was cancelling many leases, for 
a variety of reasons. (Jt. App. 653-677). And they knew 
that if the Government did cancel its lease, the loft-tvpe 
building would have to be converted into a conventional 
office building; that it would be at great expense (Jt. App. 
606); difficult to rent; and there would be a possible loss 
in the time-lag between vacancy and re-occupation. (Jt. 
App. 606-7). 
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What was the status of Messrs. Highfield, Sothoron and 
Koss when this transaction occurred! They were in effect 
employees of Mount Vernon Mortgage Corporation. (Jt. 
App. 421). The International Association of Machinists 
owned 8256 shares out of a total of 10,000 of Mount Ver¬ 
non Mortgage Corporation. (Jt. App. 336-337). Emmett 
C. Davison, General Secretary and Treasurer of the Ma¬ 
chinists, was President and Chairman of the Board of 
Mount Vernon Mortgage Corporation. (Jt. App. 337). 
Highfield owned 21 shares of Mount Vernon Mortgage Cor¬ 
poration, (Jt. App. 337), Koss owned 24 shares, (Jt. App. 
407), and Sothoron did not own any. (Jt. App. 411). 
Sothoron opposed the purchase of the shares in question. 
(Jt. App. 423). So did Dr. Koss. (Jt. App. 111). They 
acquiesced because Mr. Davison insisted upon it. (Jt. App. 
112, 358, 421). This evidence was not controverted, al¬ 
though plaintiff alleged in the complaint. 

“25. On January 1, 1943, and on all dates material 
to the transaction about to be described, National 
Home Library Foundation was under the absolute 
control of Fannie Sessions Mittell, its president and 
one of its trustees. Longfellow Building Corporation 
was under the absolute control of its officers and direc¬ 
tors, Robert T. Highfield, L. Harold Sothoron, E. 
Flavelle Koss, Arthur L. Winn, Jr. and Fannie Ses¬ 
sions Mittell. Mt. Vernon Mortgage Corporation was 
under the absolute control of its officers and directors, 
Robert T. Highfield, L. Harold Sothoron, E. Flavelle 
Koss and Emmett C. Davison. 

“26. In their capacities as directors and officers of 
Longfellow Building Corporation, defendants High¬ 
field, Sothoron, Koss and Mittell were well aware that 
in January, 1943, the actual value of the Longfellow 
Building Corporation stock, based on conservative , 
non-speculative considerations, and supported by past 
and prospective earnings, was not less than $1045.00 
per share. 

# * • 

“29. The above-described stock transfer was con¬ 
ceived and consummated by the defendants, Highfield, 
Sothoron, Koss and Mittell solely for their own per¬ 
sonal profit and for the profit of Mount Vernon Mort¬ 
gage Corporation in breach of the fiduciary duty owed 
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by the above-named defendants to the National Home 
Library Foundation * * V’ (J. App. 10-12) 

Actually, Messrs. Highfield, Sothoron and Koss had no 
ax to grind or interest to serve when these shares were 
purchased. The same thing is true of Mount Vernon. It 
did not require the stock. Mr. Davison was actuated by the 
best motives in the world. He wanted the affairs of the 
Foundation to be terminated honorably (Jt. App. 136, 358). 
Highfield, Sothoron and Koss acted in accordance with Mr. 
Davison’s wishes. They owed allegiance to Mount Vernon 
Mortgage Corporation. They were not connected with nor 
did they assume to act on behalf of the Foundation. By no 
stretch of the imagination can they be regarded as having a 
fiduciary relation toward the Foundation. 

Indeed, at the time this stock was purchased it was 
pledged to Mount Vernon as collateral security for a loan 
previously made to the Foundation. (Jt. App. 355, 879). 
That note was in default. (Jt. App. 879). If appellants 
really wanted to take advantage of the Foundation they 
could have sold the note under a routine foreclosure. This 
is a complete answer to the claim of fraud in manipulating 
the sale. 

(5) Leaving out of consideration laches, limitations, res 
judicata, the charitable or non-charitable character of the 
Foundation, and the right of the United States to main¬ 
tain this suit, appellee’s case depended on matters of fact 
and of law which were not sustained upon a fair review of 
the admissible and relevant evidence. 

The two most obvious elements of the plaintiff’s case 
are (1) that in December, 1942, and January, 1943, Mount 
Vernon Mortgage Corporation, its officers and directors, 
must have known that the stock of Longfellow was worth 
so much more than $33.50 per share that they were guilty 
of constructive fraud in taking the stock at the price of¬ 
fered, (2) because they knew (the plaintiff must also show) 
that the three trustees of the Foundation did not know the 
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true value of the stock or did not have the source of knowl¬ 
edge. 1 

It must be reiterated that there is not one word of evi¬ 
dence, and there is no finding of fact or conclusion of law, 
that these appellants 2 3 at any time made any untrue or 
misleading statement of fact to the trustees, or induced 
them in any wrongful way to agree to sell the stock. Nor 
is there any evidence that Mrs. Mittel was a woman lack¬ 
ing in ordinary intelligence or experience, 2 or that the nego- 


1 It is to be noted that while it is found by the court that Mr. Highfield 
was aware of the fact that in December, 1952, Mrs. Mittell “was emotionally 
disturbed, in poor health, and wanted to pay the Foundation’s debts and 
wind up its affairs (Finding No. 23, J. Ap. 39-40), the court did not find— 
because there was no evidence whatever to justify it—that Mr. Highfield 
knew of any lack of knowledge on the part of the Trustees or any negligent 
failure to learn the relevant and important facts. On the contrary, the evi¬ 
dence is clear that Mr. Highfield had the right to assume that Mrs. Mittell 
■was as well informed concerning Longfellow’s affairs as any other member of 
the Board of Directors of that corporation, that Mr. Craig was well familiar 
with all the essential details of its formation and its prospects, and Mr. 
Caraway was a man experienced in business affairs, as well as economic and 
political events and prospects, and quite well able to form a business judgment. 

2 Dr. Koss, whose innocence of any participation whatever in the negotia¬ 
tions. and whose innocence of any knowledge of any overreaching is wholly 
unchallenged, would suffer seriously by the result of this case. Yet there 
has been no offer whatever to tender to him any rcompense for his loss or 
return of the consideration paid by him for the stock he owns in Mount 
Vernon. 

3 Mrs. Mittell had worked for the National Emergency Council and for 
General Somerville in New York (J. App. 49), both before and after she 
married Sherman Mittel (J. App. 50). She worked for the National Home 
Library Foundation, part time before her husband’s death and full-time 
thereafter, (J. App. 50) and had been a trustee of the Foundation from April 
1, 1940, (named, it may be noted, while Sherman Mittel was alive) (J. App. 
51). She was on the Board of Directors of Longfellow and Mr. Highfield 
would have assumed she saw its financial reports. (J. App. 69). The im¬ 
plication of plaintiffs counsel was that because Mrs. Mittel was a woman, she 
was weak and unable to form a business judgment and it was unfair to deal 
with her as if she were a man. If such is the law, we know of no cases to 
support it since the Married Women’s Acts; and if such is the fact, counsel 
for these appellants have not had experience to bear it out, and there is no 
evidence to justify it in this case. 
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tiations were solely conducted with her. 4 Finding No. 35, 
that Mr. Highficld and Mr. Sothoron were “intimate” 
friends of Mrs. Mittell and that Mr. Highficld and Mr. 
Sothoron acted as advisers to Mrs. Mittell in her personal 
affairs and in the affairs of the Foundation from July, 
1942, through February 9, 1943, and thereafter, falls far 
short—even if it were supported by the evidence—of con¬ 
stituting such a “confidential relationship” as is required 
in such matters. Friendship is not sufficient to show the 
existence of a confidential relationship. Carpenter v. 
Kingham , 109 P. 2d 463, 56 Wyo. 314; Sewell v. Ladd , (Mo.) 
158 S. W. 2nd 752; Meyer v. Zucker, 268 P. 954, 92 Cal. 
App. 767; In re Brand , 173 X. Y. S. 169, 185 App. Div. 134. 
The court did not go so far—there would have been no 
evidence to support it—as to find that Mr. Highficld or 
Mr. Sothoron 1 advised Mrs. Mittell in this transaction; nor, 
if we be wrong in that, what the advice was. And there 
was no evidence which justified the court in going even as 
far as it did; Mr. Highficld was a friend, and Mr. Sothoron 
helped Mrs. Mittell with the form of some of the minutes 
of the Foundation—without a fee and not really as an at¬ 
torney but as a friend. This fails to prove he advised her 
in her personal affairs or in Foundation affairs at the time 
of the transaction, or in connection with it. Mrs. Mittell, 
called as a witness by plaintiff’s counsel, denied that she 
was advised to sell the stock by Mr. Highfield and Mr. 
Sothoron: 

“Bv Mr. Stetson: 

* 

Q. At the time you sold this stock in 1943, weren’t 
you acting on the advise of Mr. Sothoron and Mr. 
Highfield ? 

A. No, I was not. 

4 Mr. Carrawav was president of the Foundation. lit* was a man with 
business experience. (J. App. 85-0). Mrs. Mittell discussed the sale with 
him. There is no evidence that Mr. Highficld knew or had reason to know 
Carraway was negligent in his duties as trustee to the point of being entirely 
ignorant of its affairs. Mr. Craig was a man of much experience and high 
position. He was closely identified with the formation and construction of 
the Longfellow Building and directly negotiated with Mr. Highfield. (J. App. 
173-175). 
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Q. Whose advice were you acting on? 

A. At the time I sold the stock? * * * Mr. Carraway 
and Mr. Craig were giving me advice and helping me 
close the affairs of the Foundation. 

The Court: Mr. Carraway and who? 

The Witness: And Mr. Craig. They were the two 
trustees. (J. App. 53-4) 

Q. Xow Mrs. M it tel, I believe this morning you tes¬ 
tified that when asked directly whether Mr. Highfield 
and Mr. Sothoron were not your principal advisors in 
the disposition of this stock, I think you denied that 
this morning. Do you wish to change that testimony? 

A. Xo, I do not. 

Q. It is still your testimony that Mr. Highfield and 
Mr. Sothoron had no part in advising you concerning 
the disposition of this stock? 

A. Mr. Highfield and Mr. Sothoron acted as my 
friends, and I think good friends, to go out and get 
this stock purchased and give me the money to pay the 
debts. Mr. Carraway and Mr. Craig advised me as 
to the advisability and selling the stock and handling 
it in that way. 

Q. And when did they advise you? 

A. After I had the offer. 

Q. From Mr. Highfield. 

A. Well, certainly.” (J. App. 74-5) 

but the plaintiff took comfort in the following colloquy con¬ 
cerning a question Mr. Hair (the F. B. I. man) asked her, 
after she had been pushed hard by counsel: 

Q. Do you recall at that time telling Mr. Hair that 
Harold Sothoron and Bob Highfield were your prin¬ 
cipal advisors and you relied on their advice concern¬ 
ing the disposition of this stock? 

The Witness: I remember telling Mr. Hair that Mr. 
Highfield and Mr. Sothoron advised me on everything | 
I did from the minute Sherman died until everything j 
was cleaned up. 

Q. Right. | 

A. If that includes the stock, you can, they advised j 
me on everything because they were acting as my , 
friends at my insistence. I asked them to help me. 

(J. App. 75-6) J 

It certainly isn’t a fair view of her testimony that the j 
foregoing constituted proof that Mr. Highfield and Mr. j 
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Sothoron took advantage of a confidential relationship to 
persuade or induce her to sell the stock. It is no more 
than an expression of the witness’s previous testimony. 
The plaintiff, to have had any benefit from it—having the 
burden of proof in this case—stopped too short. The wit¬ 
ness was not then asked, and did not say, what the nature 
of the “advice” was. Without some specification of the 
“advice” the plaintiff’s burden is not borne, or constituted 
a retraction of her categorical denial that Highfield and 
Sothoron “advised” her to sell the stock. 

But, was there any other evidence of a misrepresenta¬ 
tion, or “advice”, by these appellants, to the trustees to 
sell the stock at the price offered? Certainly, there was 
nothing in Mr. Carraway’s testimony to indicate he had 
any contact whatever with these appellants in connection 
with the sale. (J. App. 90-91, 94). He based his action 
in large part upon what he learned from Mr. Craig (J. App. 
96). On his part, Mr. Craig testified that it was he who 
suggested that Mrs. Mittell see if she could find anv value 
in the stock and offer it for sale in early December, 1942. 
(J. App. 173) and Mrs. Mittell told him he “had persuaded 
Mr. Highfield to go before the Board of Directors” of 
Mt. Vernon to purchase the stock at $23,000, and he told her 
it wasn’t enough, and he (Craig) then called Highfield and 
argued with him to recommend a higher price, and talked 
him into going back to the Board with the specific figure 
of $33.50 for 833 shares (he being then advised by Mr. 
Highfield that 94 of the shares held as collateral had be¬ 
longed to Sherman Mittell (J. App. 174) and Mr. Highfield 
said that Mr. Vernon would extend the $12,000 loan—thus 
taking off any pressure which might have been applied by 
Mt. Vernon by foreclosure. (J. App. 175). Craig then 
called Carrawav and talked it over with him. He then 
called Mr. Highfield twice to urge Mr. Highfield to act. 
(J. App. 175). This was a witness called by the plaintiff. 
There was not one word in his testimony that Mr. High¬ 
field even expresses an opinion of the value of the stock. 
There were bona fide negotiations at arms length with 
him —he was one of the trustees and no one has suggested 
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any confidential relationship between Mr. Highfield and 
Mr. Craig. So, where else could the evidence be? Mr. 
Highfield’s testimony indicates an arms-length transaction j 
—he was not much in favor of the purchase. (J. App. 110). 
Mr. Sothoron denied having any contact with Mrs. Mittel j 
during the negotiations, (J. App. 417-418). He was not in 
favor of the purchase, (J. App. 418), and having studied 
economic conditions of the day as a member of the Mary- j 
land Senate he was in doubt. (J. App. 419-420). 

rv. j 

THERE CAN BE NO RESCISSION WITHOUT AN OFFER 

OF RESTITUTION 

There is still another, and a cogent reason why the judg¬ 
ment should be reversed. There has been no offer of resti- j 
tution by the plaintiff. Accordingly, there is no “equity” ! 
in the plaintiff’s case. As was said by this Court in Singer 
v. Friedman, 66 App. D. C. 191, 85 F. 2d 690: 

i 

“Moreover, in this case the plaintiffs are seeking the j 
rescission of a contract without first restoring to the 
defendants the sum of money which they received as ! 
consideration for the execution of the contract. It is j 
an established principle of equity, applicable to this j 
case, that the plaintiffs, in order to be heard in such j 
a case, must first restore or offer to restore to the op¬ 
posite parties the consideration received by them for j 
the contract in question, and such offer must be made j 
before or at the time of the bringing of their suit. In j 
this case no such offer has been made and the plain- j 
tiffs are in the position of parties who seek to rescind j 
a contract executed by them, and at the same time re- j 
tain the consideration which they received for its ! 
execution. j 

“In Lyons v. Allen, 11 Aj)p. D. C. 543, 552, opinion j 
by Mr. Chief Justice Alvey, it was said by this Court: i 
‘The plaintiff can not be allowed both to affirm and dis- j 
affirm, according as the case may terminate; he can not i 
affirm for what he has received, and disaffirm and re- j 
pudiate the release as to the difference between that! 
amount and what he might expect to recover by the! 
verdict of the jury. He must disaffirm and rescind! 
the release in toto, if the facts justify him in so doing,! 
and return or offer to return what he has received! 
under it, before bringing his action.’ ” 
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And see Street v. Stubblefield , 57 App. D. C. 276, 20 F. 2d 
1017. 

The only reply made to our contention that there can be 
no rescission without restitution was this statement of 
plaintiff’s counsel at final argument: 

“Now the question comes up about the tender of the 
purchase price. Both defendants seem to make a great 
deal of this point, that since the plaintiff had failed 
to tender back the benefits received, there can be no re¬ 
scission. But, Your Honour, it is manifest from the case 
law upon that point. Every one of those cases says the 
benefit which lie has received, which the plaintiff has 
received. It is the principle that he who seeks equity 
must do equity. But here the Government has not re¬ 
ceived one cent. The public has received not one cent. 
Nor will the Government receive one cent, in the out¬ 
come of this suit. The rule cannot possibly apply in 
a situation such as faces the Court here. 

“Having received nothing, there is nothing to re¬ 
turn. The rule cannot apply, in logic it cannot apply, 
in a case where the plaintiff was not the party who 
benefited from the contract which he seeks to rescind. 
When I say ‘benefited/ I mean of course not neces- 
sarily a net benefit, but any benefit whatever/’ (J. App. 
766)“ 

This argument begs the point. This suit is brought on 
behalf of the Foundation. The Foundation received $27,- 
891.50 for 833 shares of stock by the following: 

833 shares @ $33.50 per share $27,905.50 

Less Transfer Tax 14.00 


$97 50 

Cancellation of Note $12,000.00 

Interest to 1/19/43 728.00 12,728.00 


By check $15,163.50 

(J. App. 10,41,80,122, 880). 

Since the Foundation received it, the Foundation, and 
those who assert rights in its behalf, be they the United 
States or others, are bound to restore the status quo. Fail¬ 
ure so to do was fatal to the granting of the extraordinary 
relief sought, to wit, rescission and cancellation. 
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v. 

JUDGMENT SHOULD HAVE BEEN ENTERED FOR THESE AP¬ 
PELLANTS BECAUSE OF ESTOPPEL, LACHES, AND THE 
STATUTE OF LIMITATIONS 

This action was commenced September 28, 1951 (Jt. 
App. 2). It was May 3, 1954, when the trial began (Jt. 
App. 48). There were two transactions attacked, one of 
which involved acquisition of 667 shares and occurred in 
April 1940 (Jt. App. 4-8); the other, involving 833 shares, 
purchased in January 1943. (Jt. App. 8-11) More than 
eleven years elapsed between the date of the first trans¬ 
fer and the bringing of this action; nearly eight years be¬ 
fore plaintiffs challenged the second. At the date of trial, 
the transactions had aged an additional three years, so 
that the defendants were put to the necessity of justifying 
bargains made and concluded more than fourteen and 
eleven years previously. 

It is easy to imagine what might have happened during 
such a long intervening period. However, speculation in 
that regard is unnecessary in this case because the evi¬ 
dence established the tremendous handicaps confronting 
the defendants. Death took its toll, and key witnesses were 
lost. 

Sherman F. Mittell, who played a leading part in forming 
the Foundation and arranging for the construction of the 
Longfellow Building, died July 16, 1942. (Jt. App. 108). 

Emmett C. Davison, who was General Secretary Treas¬ 
urer of the International Association of Machinists, the 
organization which owned 8,256 shares out of a total of 
10,000 of Mount Vernon Mortgage Corporation, (Jt. App. 
336, 337), and who was also President and Chairman of the 
Board of Mount Vernon Mortgage Corporation, and very 
active in its affairs (Jt. App. 337) died in December, 1944 
(Jt. App. 379,415) It was Mr. Davison who initiated the 
relationship between Mount Vernon and Mittell. (Jt. App. 
338-340) It was likewise Mr. Davison who insisted upon a 
purchase by Mount Vernon of the 833 shares acquired in 
1943. (Jt. App. 112, 136, 358, 421, 879) 

Thomas E. Burke , who was General Secretary-Treasurer 
of the Plumbers and Steamfitters International Union, and 
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member of the Board of Directors and Assistant Treasurer 
of Mount Vernon Mortgage Corporation, (Jt. App. 338) 
died October 23, 1951. (Jt. App. 379). 

G. B. Williams, who was President of The R. F. C. Mort¬ 
gage Company when the Longfellow loan was made (Jt. 
App. 857-861) died before the trial. (Jt. App. 345). 

There were others having less direct contact with the 
transactions involved, but who doubtless would have been 
able to give evidence of corroborating value on many im¬ 
portant aspects. (Jt. App. 163) 

When the Trustees of the Foundation paid all of its 
debts and concluded that its purposes could no longer be 
accomplished, its records were destroyed because (1) there 
was no place to keep them, and (2) it was thought that there 
would be no further need for them. (Jt. App. 67, 81, 402) 

It was also inevitable that recollection of witnesses was 
affected by the long lapse of time since the transactions 
took place. Mrs. Mittell was constantly required to recall 
matters concerning which it was evident that she was guess¬ 
ing, or only half recollecting (Jt. App. 57, 58, 60, 69, 78) 
Mr. Carraway did not have a firm grasp of details, frankly 
admitting difficulty of recollection, and frequently clothing 
his testimony with such qualifications as “I suppose”, 
“I must have”, “I could not possibly be sure”, “Too far 
away”, “All these years have passed”, etc. (Jt. App. 86, 
87, 88, 90, 91, 96) So also in the case of other witnesses, 
including Highfield (Jt. App. Ill, 385, 388); Lescaze (Jt. 
App. 400, 402); Koss (Jt. App. 409); Quinter (Jt. App. 
1074); Thurman (Jt. App. 692, 698, 700). 

Although Mount Vernon did not conceive the idea of 
erecting the Longfellow Building, it was Mount Vernon 
which made the project possible. (J. App. 151). Without 
Mount Vernon’s guarantee, there never would have been a 
Longfellow Building. (J. App. 151; 338-342; 413-415). Ob¬ 
viously, Mount Vernon relied upon the validity of its title to 
the shares acquired in 1940 when it purchased the addi¬ 
tional shares in 1943. Highfield, Sothoran and Koss like¬ 
wise relied upon the validity of both transactions when they 
purchased from the Machinists the shares of Mount Vernon 
stock which that organization owned. (J. App. 112). 
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Mount Vernon’s ownership of stock of Longfellow Build¬ 
ing Corporation was not concealed. Indeed, the Federal 
income tax return filed by Longfellow for the fiscal year 
ending June 30 , 1943 , disclosed that Mount Vernon then 
owned 1520 shares, or 76%, 667 shares having been acquired 
April 30, 1940, 20 shares June 15, 1942, and 833 shares 
January 19, 1943. (J. App. 649-650 ; 895). 

On May 3, 1950, one Abe Lincoln Mahoney filed a civil 
action in the court below praying substantially the same 
relief as that sought by the plaintiff here. (J. App. 837) 
In addition to these appellants, National Home Library 
Foundation and George Morris Fay, United States District 
Attorney, were named as defendants. (J. App 838). The 
action was dismissed as to these appellants on July 25, 
1950, (J. App. 854) primarily upon the ground of laches, 
apparent on the face of the complaint. (J. App. 850-852). 
National Home Library Foundation appeared in said ac¬ 
tion, relied upon the same defense, and succeeded in ob¬ 
taining an order of dismissal on September 8, 1950. (J. 
App. 855). As to the United States District Attorney, the 
action was dismissed by stipulation filed September 11, 
1950. (J. App. 856). 

There was no evidence tending to explain the long delay 
in bringing this action. It was not even contended that 
any facts were concealed or information withheld. Harold 
H. Hair, a special agent for the Federal Bureau of Investi¬ 
gation, testified at length concerning an examination of 
Longfellow’s books and records. (J. App. 217-232). He 
was asked when he was assigned to make the investiga¬ 
tions and replied: 

“That assignment could have been as early as No¬ 
vember, 1950.” J. App. 235) 

Who prompted the investigations, what complaint had been 
received, and the date thereof, were not disclosed. 

Notwithstanding all of the foregoing, the trial judge dis¬ 
posed of the defenses we are now considering with a one- 
line statement in the findings of fact. 
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“48. The evidence does not sustain the defendants’ 
claim of estoppel or laches.” (Jt. App. 44) 

In the conclusions of law, the Court held: 

“4. This action is not barred by estoppel, laches or 
any statute of limitations.” (Jt. App. 45) 

We submit that the finding and conclusion are clearly 
erroneous, as demonostrated by the following authorities. 

In Wood v. Carpenter, 101 U. S. 135, 25 L. Ed. 807, 808, 
809, the Court said: 

“Statutes of limitations are vital to the welfare of 
society and are favored in the law. They are found 
and approved in all systems of enlightened jurisprud¬ 
ence. They promote repose by giving security and 
stability to human affairs. An important public policy 
lies at their foundation. They stimulate to activity 
and punish negligence. While time is constantly de¬ 
stroying the evidence of rights, they supply its place 
by a presumption which renders proof unnecessary. 
Mere delay, extending to the limit prescribed, is it¬ 
self a conclusive bar. The bans and antidote go to¬ 
gether. 

###***# 

“ ‘Whatever is notice enough to excite attention and 
put the party on his guard and call for inquiry, is 
notice of everything to which such inquiry might have 
led. When a person has sufficient information to lead 
him to a fact, he shall be deemed conversant of it.’ 
Kennedy v. Green, 3 Myl. & I\., 722. ‘The presump¬ 
tion is that if the party affected by any fraudulent 
transaction or management might, with ordinary care 
and attention, have reasonably detected it, he reason¬ 
ably had actual knowledge of it.’ Ang. Lim. sec. 187 
and n. ’ ’ 

In Galliher v. Cad well, 145 U. S. 368, 372, 36 L. ed. 738, 
740, the Court said: 

“But it is unnecessary to rest our decision upon these 
matters. The laches of the appellant is such as to de¬ 
feat any rights which she might have had, even if these 
prior questions were determined in her favor; and in this 
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respect it is worthy of notice that there has been in a 
few years a rapid and vast change in the value of the 
property in question. It is now an addition to the 
city of Tacoma. The census of 1880 showed that to be 
a mere village, the population being only 1,098. The 
census of 1890 discloses a city, the population being 
36,006. Of course such a rapid increase during this 
decade implies an equally rapid and enormous increase 
in the value of property so situated as to be an addi¬ 
tion to the city. And the question of laches turns not 
simply upon the number of years which have elapsed 
between the accruing of her rights, whatever they 
were, and her assertion of them, but also upon the na¬ 
ture and evidence of those rights, the change in value, 
and other circumstances occurring during that lapse 
of years. The cases are many in which this defense has 
been involked and considered. It is true, that by reason 
of their differences of fact no one case becomes an 
exact precedent for another, yet a uniform principle 
pervades them all. They proceed on the assumption 
that the party to whom laches is imputed has knowledge 
of his rights, and an ample opportunity to establish 
them in the proper forum; that by reason of his delay 
the adverse party has good reason to believe that the 
alleged rights are worthless, or have been abandoned; 
and that because of the change in condition or rela¬ 
tions during this period of delay, it would be an in¬ 
justice to the latter to permit him to now assert them.” 

In Wren v. Goodman , 30 App. I). C. 240, 244, the court 
said: 


“At the threshold of the case we are met with the 
contention of the defendants, that these complainants 
have been guilty of gross laches, and hence that their 
petition should be dismissed. Assuming, without de¬ 
ciding, that the evidence of the complainants, above 
briefly reviewed, would warrant a court of equity in 
holding that the money with which Mary Miller pur¬ 
chased the property in question was trust money, it 
becomes apparent that complainants have slept upon 
their rights for almost forty years, since the youngest 
daughter of the Millers became of age, in 1871. Ac¬ 
cording to the testimony of the surviving daughters, 
the Miller children knew before they attained majority 
all that the two who have testified now know. Nothing 
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was concealed from them by their mother. And yet 
they not only waited until her death, in 1903, but until 
after the death of her husband five years later, in 1908; 
and this long delay, it is apparent, was decidedly pre¬ 
judicial to the rights of the defendants. The complain¬ 
ants are obliged to rely largely upon the testimony of 
the two daughters, to the effect that their mother ad¬ 
mitted or stated to them that she purchased the prop¬ 
erty in question with trust funds, and yet they have 
waited without any apparent or valid reason until the 
mother’s death and that of her husband, McKeon, 
whose testimony we may assume would have been of 
great value to the defendants. Of course, as we have 
many times said, mere delay in bringing an action of 
this kind will not of itself establish laches, but where 
there has been such delay a satisfactory and convincing 
reason must appear before the one seeking may secure 
relief. * *.” 

In Singer v. Friedman, 66 App. D. C., 191, 85 F. (2) 690, 
the bill of complaint filed in 1935 alleged fraud in a trans¬ 
action which occurred in 1931. This Court affirmed a decree 
of dismissal on the ground of laches and limitations, and 
said: 


The allegations of the bill depend largely, if not 
wholly, upon the estimate of the value of real estate 
belonging to the partnership as of the time when the 
partnership was dissolved and the assets were con¬ 
veyed to Friedman. The properties thus conveyed, 
were subject to liens which if foreclosed would prob¬ 
ably have left little or nothing for the owners. It is 
within general knowledge that when the partnership 
was engaged in the real estate business great declines 

occurred in the value of real estate in the District. 
# * ■* 

“It would not be conducive to a just decision for the 

court to accept present day value of property in passing 

upon the values of the same property in the year 1931. 
* * * 

“The long delay occurring after the dissolution of 
the partnership before the present litigation was begun 
concerning it is a sufficient bar to the plaintiffs’ suit. 
No circumstances are stated which would reasonably 
excuse such delay. Under the statute (D. C. Code, Sec. 
1265, as amended * * *) an action at law for an ac- 
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counting is barred in three years from the time the 

cause of action accrued. There is nothing shown in the 

bill to justify a court of equity in extending this time. 
# # * > > 


In Mount Vernon Savings Bank v. Wardman, 84 U. S. 
App. D. C. 343,173 F. (2) 648, a judgment creditor filed suit 
on November 8, 1947, to enforce a judgment obtained on 
February 27, 1936. In affirming a judgment of dismissal, 
this Court said: 

“* * * we agree with the Court below that laches ap¬ 
plies. Laches is not only an equitable doctrine, but con¬ 
trolled by equitable considerations. Halstead v. Grin- 
nan, 1894,152 U. S. 412,417,14 S. Ct. 641, 38 L. Ed. 495. 
The fundamental requisite necessary for its applica¬ 
tion, is an undue and unexplained delay working an in¬ 
justice to the other party. Abraham v. Ordway, 1895, 
158 U. S. 416, 15 S. Ct. 894, 39 L. Ed. 1036.” 

“Appellant attempts to excuse its delay because of 
lack of knowledge and this is advanced in the face of 
the known fact that there was available at all times for 
consultation, for the purpose of discovering the claimed 
fraud, public information of record. Possession of 
the means of knowledge of fraud is in equity tant¬ 
amount to knowledge itself. Citv of New Albanv v. 
Burke, 1870, 78 U. S. 96,107, 11 Wall. 96,107, 20 L. Ed. 
155. Appellant did nothing however, and meanwhile 
the one witness who could throw needed light upon the 
subject—W ardman—died. ’ 9 

“The property itself presumably has greatly ap¬ 
preciated in value, while almost twelve years had 
elapsed since the judgment out of which the controversy 
stems was obtained. Equity will in such a case ‘decline 
to extricate the plaintiff from the position in which he 
has inexcusably placed himself * * *’ Abraham v. 
Ordway, supra, 158 U. S. at page 420, 15 S. Ct. at 
page 895. ’ ’ 

Applying the principles set forth in these cases, which are 
only a few of many that might be cited, we submit that this 
action should have been dismissed because of estoppel, 
laches and limitations. All of the elements were clearly 
established. There was long and inexcusable delay in as¬ 
serting the claim, by reason of which appellants were pre- 
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judiced. The death of material witnesses, inability to re¬ 
collect and reconstruct events that occurred and circum¬ 
stances that existed so many years ago were serious handi¬ 
caps. Radical changes in the economic situation, substan¬ 
tial outlays- of cash in reliance upon the validity of the 
transactions now assailed, are additional bases for denying 
relief, as inequitable. Since this action was not brought 
within three years after the cause of action arose, it was 
barred by limitations. (Sec. 12-201, D. C. Code, 1951). 

Appellee claims that neither of these defenses is avail¬ 
able, because the United States is named as plaintiff, and 
its sovereignty is involved. On the other hand, we take the 
position (a) that the Foundation was not a charitable cor¬ 
poration, but was operated for profit when the shares in 
question were sold; (b) that thereafter the Foundation 
ceased doing business, never again resumed operations, 
and for all practical purposes ceased to exist; (c) that as¬ 
suming, but not conceding, that the Foundation was a 
charitable corporation, the rights asserted in this action 
were private and not public rights; and (d) that in any 
event the statute of limitations constituted a bar to the 
action. 

Foundation Not A Charitable Corporation 

The Foundation was incorporated in 1932 under the pro¬ 
visions of the Code of this District relating to charitable, 
educational and religious associations (now Sec. 29-601, 
D. C. Code 1951). Its business and objects, as stated in the 
Certificate of Incorporation, were “to promote and incul¬ 
cate in more people the desire to read good literature; to 
make home libraries more easily available to greater num¬ 
bers of our population; to urge the reading of good litera¬ 
ture through printed announcements, radio broadcasts and 
newspapers; and to these ends to provide for the delivery 
and holding of lectures, exhibits, public meetings, classes, 
and conferences calculated to advance the cause of educa¬ 
tion and to promote the general cuture of the nation * * *” 
(Jt. App. 768) 

Evidence as to the activities of the Foundation was 
meager. 
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Roy S. Thurman, who was one of the original incor¬ 
porators (Jt. App. 768), testified that its business con¬ 
sisted of publishing and distributing books for sale; that 
they were paper-backed, and the retail price which the 
Foundation attempted to get was fifteen cents per volume 
(Jt. App. 679); that about 1934 or 1935, the Foundation 
proudced case bound books of a cheaper type of construc¬ 
tion which were retailed at a quarter (Jt. App. 679); that 
the Foundation attempted to make a profit (Jt. App. 680) 
which would have been poured first into an increased salary 
(Jt. App. 690); that he and Mr. Mittell, with a stenographer, 
operated the whole enterprise (Jt. App. 685). 

Mrs. Mittell testified that she helped her husband with 
the Foundation’s affairs after their marriage in 1939 (Jt. 
App. 49-50), and continued so to do until after his death 
(Jt. App. 52); that the purpose of the Foundation was to 
provide cheap books for people who could not afford ex¬ 
pensive ones, and that it would have been very happy to 
make a profit, but the books did not sell (Jt. App. 55). 

Eleven years after all activities of the Foundation had 
ceased, the Trial Court concluded that the Foundation “is 
a charitable organization, presently existing in the Efistrict 
of Columbia” * * *” (Jt. App. 44). We respectfully sub¬ 
mit that this conclusion was entirely erroneous. 

This Court has held that the character of a corporation 
is determined by what it does, not by its charter provi¬ 
sions. 

Hazen v. National Rifle Association , 69 App. D. C. 339, 
101 F. (2) 432. 

The Foundation was a publishing company. It produced 
and sold books for profit. It undertook to deliver good 
literature at a low cost. So do numerous publishing houses, 
whose paper-bound books may be found at newstands and 
stores throughout the courty. In 1942 and 1943, the Foun¬ 
dation was not producing, but had on hand an enormous 
quntity of books which it was striving to sell, not to give 
away. It was a business, conducted for profit, and not a 
charitable corporation in any sense. Accordingly, neither 





60 


the United States nor the Attorney General thereof, had 
any right to maintain this action. 

Xo Government or Public Interest 

Can it be that in this proceeding there is a governmental 
or public right involvedWe contend that there is at most 
a purely private right, which was vested either in the Foun¬ 
dation as an entity, or in those who formed it. We believe 
our position in this connection is supported by the au¬ 
thorities. 

In Rose Campbell Mission v. Richardson, et al., 64 App. 
D. C., 21, 73 F. (2) 661, funds were deposited in the registry 
of the Court in payment of a condemnation award for cer¬ 
tain land which had been conveyed by Rosa Campbell to 
Rose Campbell Mission of Reno, District of Columbia. The 
question was who was entitled to these funds. The Court 
below decreed that they be divided between the heirs-at-law 
of Rosa Campbell. In affirming, this Court said: 

“We think the action of the court below was correct. 
While it is true that under the laws of the District of 
Columbia it is lawful for the members of any society 
or congregation to organize in accordance with the 
provisions of the statute, for the purpose of religious 
worship and to receive by gift, devise or purchase land 
for the erection of a church or other house of worship, 
and to elect trustees for the control and government of 
the organization, it is perfectly clear from the record 
in this case that the statute was, in the instance under 
consideration, in no sense complied with * * * But even 
if we had reached a different conclusion in this regard, 
we should neverthless be obliged to hold as the lower 
court held, for the reason that it unmistakably appears 
from the record that, whatever the original purpose of 
the association may have been, it was altogether aban¬ 
doned on the death of Rosa Campbell; so that for ap¬ 
proximately seventeen years before the District took 
the property, the society was wholly disbanded and all 
of its activities at an end, and in those circumstances, 
the law in the District of Columbia, as well as in most 
of the states, is that any property which may have been 
given or contributed to the society reverts to the ori¬ 
ginal donor or his heirs. It makes no difference in 
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this result whether the dissoluation is the result of 
agreement on the part of the former members, or is 
accomplished by abandonment and nonuser. 

“In either case the property reverts. Here, for 
practically twenty years, there has been nothing in the 
nature of a religious society or collective body doing or 
sustaining the work which it may have been the pur¬ 
pose of the donor to organize. A purely voluntary as¬ 
sociation, unincorporated and unorganized, can not be 
said to have an existence after definitely abandoning 
the purpose of its creation and ceasing to exercise its 
functions.” 

Applying the reasoning of the court to the case at bar, 
we submit that any right to question the sale involved here 
was vested in the Foundation, at least until its objects w r ere 
found to be impracticable and were abandoned. There¬ 
after, such right may have passed to those who formed the 
Foundation and who were instrumental in the original ac¬ 
quisition of it. 

The Foundation, or those who formed it, w T ere precluded 
from maintaining this suit. Plaintiff had no better right 
and the same defenses were available against it. 

This contention is not in conflict with the general rule 
that laches for neglect of duty on the part of officers of the 
government is no defense to a suit by the United States to 
enforce a public right or protect the public interest, as in 
Utah Power and Light Company v. U. S., 243 U. S. 389, 61 
L. ed. 791. On the contrary it falls within the well recog¬ 
nized exceptions. Where the United States is merely a nom¬ 
inal party, or is suing to enforce a private interest, it is sub¬ 
ject to the defenses of estoppel, laches, and limitations. The 
exceptions have been stated in many cases. French Re¬ 
public v. Saratoga Vich Spring Co., 191 U.S. 427, 48 L.ed. 
247; U.S. v. Ameer. Bell Tel . Co., 167 U.S. 224, 42 L.ed. 144; 
Met. R.R. Co. v. District of Columbia, 132 U.S. 1, 33 L.ed. 
231; Guaranty Trust Co. of N.Y . v. U.S., 304 U.S. 126, 82 
L.ed. 1226; United States v. Beebe, 127 U.S. 338, 32 L.ed. 
121; United States v. Des Moines Nav. & Rivy. Co., 142 
U.S. 510, 35 L.ed. 1099; Leonard v. Gage, 94 F.2d 19, 25; 
Curtner v. United. States , 149 U.S. 670, 37 L.ed. 894; Ten- 
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tonia v. Edanger, 248 U.S. 517, 63 L.ed. 398; Note, 7 U. Pitt. 
L.R. 329-31; Note, 51 Harv. L.R. 555; Note, 86 U. Pa. L.R. 
216-7; Note, 11 Tex. L.R. 252-3. 

In Church of Christ, etc. v. Reorganized Church of Jesus 
Christ Latter Dag a Saints, 71 Fed. 250, 251, the court said: 

“It is a general rule that laches on the part of its 
officers will not be imputed to the government, and 
that no period of delays on the part of the sovereign 
power will serve to bar its right, either in a court of 
law or equity, when it sees tit to enforce it for the 
public benefit. * * * *. In this country the doctrine 
is well established that although laches is not, ordin¬ 
arily, a defense to a suit brought by the government, 
yet that it is a defense, even as against the government, 
when it brings a suit solely for the benefit of a private 
individual, or when it sues to enforce a right of its 
own growing out of some ordinary commercial trans¬ 
action. # * * # . While it is no doubt true that charitable 
trusts are highly favored by the law, and that a court 
of equity will sometimes entertain a bill, after a long 
period of delay, to correct the administration of a 
charitable trust which is being administered contrary 
to the plain intent of the founder, yet it is equally 
true that when the intent of the founder of a charitable 
trust is not clearly manifest, length of time and ac¬ 
quiescence in a particular mode of administration will 
always be taken as good evidence of the founder’s 
purpose, and of the manner in which the trust ought 
to be administered. * * * V’ 

See, also, 3 Scott on Trusts, (1939 ed.) par. 391; 2A Bogert 
on Trusts and Trustees, (1953 ed.), par. 411; Restatement 
of the Laic of Trusts, American Law Institute, (1935), par. 
391. 

In United States v. Beebe, 126 U.S. 338, 32 L.ed. 121, the 
Attornev General brought suit in the name of the United 
States to set aside a patent alleged to have been issued 
through fraud on the part of the patentee, and a mistake 
of the government. The defenses relied upon were (1) 
want of authority in the Attornev General to bring the 
suit; (2) that the claim was barred by the Statute of 
Limitations; (3) that the claim was stale; and (4) that 
the plaintiff had no equity to maintain the suit. From a 
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judgment of the demurrer, plaintiff appealed. The Court 
held that the Attorney General had a right to bring the suit, 
but that the trial cour properly sustained the demurrer on 
all of the other grounds asserted. The Court said: 

“The principle that the United States are not bound 
by any Statute of Limitations, nor barred by any 
laches of their officers, however gross, in a suit brought 
by them as a sovereign Government to enforce a public 
right or to assert a public interest, is established past 
all controversy or doubt. U.S. v. Nashville, C. & St . 
L. R. Co., 118 U.S. 125 (30:83), and cases there cited. 
But this case stands upon a different footing, and 
presents a different question. The question is, Are 
these defenses available to the defendant in a case 
where the Government, although a nominal complain¬ 
ant party, has no real interest in the litigation, but has 
allowed its name to he used therein for the sole benefit 
of a private person. 

#####***• 

“We are of the opinion that when the Government 
is a mere formal complainant in a suit, not for the 
purpose of asserting any public right or protecting 
any public interest, title, or property, but merely 
to form a conduit through whom one private person 
can conduct litigation against another private person, 
a court of equity will not be restrained from admin¬ 
istering the equities existing between the real parties 
by an exemption of the Government designed for the 
protection of the rights of the United States alone. 
The mere use of its name in a suit for the benefit of a 
private suitor cannot extend its immunity as a sover¬ 
eign government to said private suitor, whereby he can 
avoid and escape the scrutiny of a court of equity into 
the matters pleaded against him by the other party, 
nor stop the court from examining into and deciding 
the case according to the principles governing courts of 

equity in like cases between private litigants. 

* *"# * :# 

“These principles, so far as they relate to general 
Statutes of Limitation, the laches of a party, and the 
lapse of time, have been rendered familiar to the legal 
mind by the oft-repeated enunciation and enforcement 
of them in the decisions of this court. According to 
these decisions, courts of equity in general recognize 
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and give effect to the Statute of Limitations as a de¬ 
fense to an equitable right, when at law it would have 
been properly pleaded as a bar to a legal right. They 
refuse to interefere to give relief when there has been 
gross negligence in prosecuting a claim, or where the 
lapse of time has been so long as to afford a clear 
presumption that the witnesses to the original trans¬ 
action are dead, and the other means of proof have 
disappeared/' 

In St. Mary Magdelene College v. Attorney General, 6 
H.C.L. 10 Eng. Rep. 1267, a frequently cited English case, 
the question whether the statute of limitations ran against 
the Attorney General who brought suit on behalf of un¬ 
identified beneficiaries of a charitable trust. The Court 
said: 


“The Attorney-General is only a part of the machin¬ 
ery by which the rights of others are sought to be 
enforced. He is no more a party claiming a right than, 
in an ordinary action at law, the attorney on the record 
is such a person. We must look at the real litigants in 
this case, and not at those by whose intervention the 
rights in dispute are endeavored to be sustained. 

• •••••• 

“On these grounds, I think that the information 
should have been dismissed, my reasons to sum them 
up being shortly these: The real plaintiffs are the poor 
of the two parishes. They are “a class of persons" 
within the meaning of the first section of the Statute. 
They are mere cestui que trusts , for the law recognizes 
no rights except legal and equitable. A suit, by in¬ 
formation of the Attorney-General, is in truth a suit 
by them. They cannot sue except within twenty years, 
unless the suit is by them as cestui que trusts against 
their trustee. This is not such a suit, because the 
president and scholars of the college are not trustees, 
but purchasers for value from the trustees." 

For the reasons, and upon the authorities cited we sub¬ 
mit that this action should have been dismissed. It was pre¬ 
cluded by estoppel and laches, and was barred by limita¬ 
tions. 
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VL 

THE COMPLAINT SHOULD HAVE BEEN DISMISSED BECAUSE 
THE ISSUES ARE RES JUDICATA 

In the Mahoney suit, heretofore mentioned, the de¬ 
fendants were National Home Library Foundation; Fan¬ 
nie S. Mittell, Roy S. Thurman and Arthur L. Winn, 
individually and as Trustees of the National Home Library 
Foundation; Longfellow Building Corporation; Robert T. 
Highfield, L. Harold Sothoron, Fannie S. Mittell and Ar¬ 
thur L. Winn, individually and as members of the Board 
of Directors of the Longfellow Building Corporation; 
Mount Vernon Mortgage Corporation; Robert T. Highfield, 
individually and as President and Treasurer of the Mount 
Vernon Mortgage Corporation, and L. Harold Sothoron, 
individually and as Vice-President and General Counsel of 
Mount Vernon Mortgage Corporation; and George Morris 
Fay, U. S. District Attorney. (J. App 837-838). 

The complaint alleged that the Foundation was an 
incorporated charitable trust; that the plaintiff had a 
contract with the Foundation for services, for w'hich he 
had not been paid; that the Foundation had a right to 1258 
shares of the Longfellow' Building Corporation stock which 
had been fraudulently procured from it. (J. App. 838-847). 
The relief sought w*as a return of the stock to the Founda¬ 
tion. (J. App. 848-849). It was alleged that George Morris 
Fay w T as named defendant “as the representative of the 
public, the beneficiaries of the incorporated charitable or¬ 
ganization, National Home Library Foundation, one of the 
defendants herein.” (J. App. 839). 

A motion to dismiss w*as filed on behalf of these appel 
lants, (excluding Dr. Koss, w*ho w*as not named as a party). 
(J. App. 850). This motion was granted and the action 
dismissed by an order entered July 25,1950. At the behest 
of the National Home Library Foundation the cause was 
dismissed September 5, 1950. (J. App. 855). On Septem¬ 
ber 11,1950, there was filed an order to the Clerk, signed by 
plaintiff’s counsel and Ross O'Donoghue, Assistant U. S. 
District Attorney, directing dismissal of the action by 
stipulation. (J. App. 856). 
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In the case at bar, the United States is attempting to 
enforce the rights of the Foundation, and its unknown 
beneficiaries, in shares of stock alleged to have been fraudu¬ 
lently obtained from the Foundation. That was the relief 
sought in the Mahoney suit. If the Foundation or the 
United States had a claim they were obligated to assert 
it at that time. The judgment dismissing the action is final 
and conclusive as against any such claim in this action. 

Washington- Gas Light Company v. District of Columbia, 
161 U.S. 316, 40 L.ed. 712; LeCrone v. Mellon, 56 App. 
D.C. 112, 10 F.2d 907; Atwell v. Ricketts , 59 App. D.C. 199, 
37 F.2d 995; Land v. Dollar, 89 U.S. App. D.C. 38, 51, 190 
F.2d 623 (dismissed as moot, 344 U.S. 806, 97 L.ed. 628). 

CONCLUSION 

We respectfully submit that the judgment below should 
be reversed. This action was abated by failure to sub¬ 
stitute the Attorney General. Estoppel, laches, the statute 
of limitations and res judicata are a complete bar. The 
trial court so far erred in rulings upon the admission and 
exclusion of evidence that appellants were denied a fair 
trial. Plaintiff was not entitled to rescind because it failed 
to restore the status quo. Even a judgment for damages 
was not warranted. Certainly a judgment of rescission was 
erroneous, and it should be reversed. 
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Nos. 12.705 and 12.707 
STATEMENT OF QUESTIONS PRESENTED 

Appellants state that the questions presented in these 
consolidated appeals are: 

I. Whether or not the court below had jurisdiction. 
The complaint originally was filed by J. Howard McGrath, 
the then Attorney General of the United States, in behalf 
of the unknown beneficiaries of the National Home Li¬ 
brary Foundation. It was signed by the then United 
States Attorney, George Morris Fay. The complaint 
was drawn on the theory that the National Home Library 
Foundation, 1 a District of Columbia corporation, was a 
charity. While the complaint alleged the Foundation to 
be a charity, the evidence failed to establish this and 
showed conclusively that the Foundation printed, pub¬ 
lished and sold for a profit books in a commercial market 
and had a profit motive which would inure to the benefit 
of two individuals. (J.A. 690-691) Therefore, neither 
the Attorney General nor the United States Attorney 
had any standing to institute this action and the court 
had no jurisdiction of it. Appellants showed to the court 
below that both McGrath and Fay had been succeeded 
in office. Timely defenses were pleaded because of the 
failure to substitute either the successor of McGrath or 
the successor of Fay as the party plaintiff. Motions to 
dismiss because of the lack of a party plaintiff were made 
below on several occasions and were erroneously denied. 
As more than six months had elapsed and no substitu¬ 
tion of the succesor of McGrath or the successor of Fay 
was made, the court below, if it ever had jurisdiction of 
action, lost jurisdiction thereof and the complaint should 
have been dismissed under Rule 25 of the Federal Rules 
of Civil Procedure superseding 28 U.S.C.A., Sec. 780. 
Moreover, the court below lacked jurisdiction because of 


i Hereinafter occasionally referred to as the Foundation. 




the lack of indispensable parties. First, in the absence 
of a proper substitution of either the Attorney General 
or the United States Attorney, there was no party plain¬ 
tiff. Further, the complaint alleged that the Trustees of 
the Foundation had not carried out the duties of their 
office and sought their removal. Only one of the three 
Trustees comprising the Board of the Foundation was 
made a party. By its findings of fact, conclusions of 
law and final judgment the court below intends to ap¬ 
point substitute trustees for these trustees, hence the 
proceedings below were abortive, did not bind the two 
trustees, Carraway and Craig, who were not parties to 
the action, therefore the court should not have proceeded 
further in the absence of indispensable parties and should 
have dismissed the action. Furthermore, in the absence 
as a party of the son and the heir of the donor of the 
stock to the Foundation, because the Foundation had been 
liquidated and its objectives abandoned, the court lacked 
jurisdiction. 

II. The issues raised in the action below were res 
adjudicata because of judgments of dismissal entered by 
the court below in similar proceedings involving sub¬ 
stantially the same parties, the same subject matter and 
presenting substantially the same questions of fact and 
law, entitled Abe Lincoln Mahony v. National Home 
Library Foundation , et al., Civil Action 1979-50. In the 
Mahony case United States Attorney Fay was a party 
defendant as the representative of the beneficiaries of 
the Foundation. He entered into a stipulation dismissing 
that action. By Rule 13 (F.R.C.P.) Fay was required to 
file as a counter claim all claims growing out of the trans¬ 
actions alleged in the complaint. On his failure to do 
this he waived the same claims realleged in the action 
below. (Rule 13, F.R.C.P.) The judgments of dismissal 
in the Mahony case were never appealed and became 
final and, therefore, preclude the refiling of another simi¬ 
lar action involving substantially the same parties, the 


same subject matter, the same questions of law and fact 
and seeking substantially the same relief. 

III. The complaint showed on its face that the two 
transactions involved in this appeal occurred eight years 
before the institution of the action below. The trial of 
that action took place eleven years after the transactions 
involved. In the interim between filing and trial, many 
changes substantially affecting the rights of the appel¬ 
lants occurred. Economic conditions changed. Inflation 
occurred. Important witnesses, including a most im¬ 
portant witness, that is, one of the founders of the Foun¬ 
dation and the man who at one time owned over 50% of 
the stock issue here involved died. Witnesses aged, 
memories faded, vital records were gone and many ap¬ 
pellants changed their financial positions, invested large 
sums of money in stock of the Mount Vernon Mortgage 
Corporation,'- believing that the stock transactions at¬ 
tacked eight years later were valid and binding and 
that in the portfolio of Mount Vernon were 833 shares 
of the 2,000 issued shares of stock of the Longfellow 
Building Corporation. Appellant Mittell, now Caminita, 
in reliance upon the transfer to her of 100 shares of 
stock in the Longfellow Building Corporation and the 
abandonment of the objectives of the Foundation by its 
Board of Trustees and its liquidation, made no effort 
to collect a balance of $8,650, which was owed her by 
the Foundation on a loan made by her husband and 
her to the Foundation, which was repayable to her. Be¬ 
cause of the lapse of time and the belief of the parties 
that the records of the Foundation were of no value or 
use, these records were discarded years ago and only a 
few isolated items which were retained as momentos, 
were available for use at the trial. While the complaint 
charged, nevertheless the evidence failed to establish, 
that the Foundation was in fact a charity because it was 


2 Hereinafter occasionally referred to as Mount Vernon. 



essentially a book publishing and selling corporation, 
having profit objectives. Nevertheless, even if the Foun¬ 
dation had been a charitable institution, which is denied, 
the present action was instituted by the then Attorney 
General, not in the interest of protecting public property 
of the United States or obtaining any property or public 
rights of the United States or of any of its departments 
or agencies, but was instituted for the benefit of the 
‘‘unknown beneficiaries'’ of a private corporation, the 
Foundation, a District of Columbia corporation. In 
every sense the action was a “conduit” proceeding which 
had for its object the obtaining of private property for 
return to a private corporation for the benefit of a few 
private citizens who might be characterized as its “un¬ 
known beneficiaries”. Hence, there is no basis in fact 
for the argument that the action was a suit by the 
United States. Hence, the delay of eight years in insti¬ 
tuting the action was fatal. As the action below sought 
both equitable and legal relief and was a mixture of equit¬ 
able and legal claims, the action was barred by the 
District of Columbia statute of limitations. In any event, 
assuming the action to be an equitable one, as the delay 
caused prejudice to the appellants and worked an in¬ 
justice to them and their defenses, laches applied. Under 
these circumstances, the action should have been dis¬ 
missed just as the earlier Mahony suit had been dis¬ 
missed because both limitations and laches barred it. 

IV. The complaint below charged a fraudulent scheme 
involving the appellants, having for its object the despoil¬ 
ing the Foundation of its shares in the Longfellow Build¬ 
ing Corporation, resulting in the siphoning of the stock 
therein from the Foundation to appellant, Mount Vernon 
Mortgage Corporation. The complaint charged a fraudu¬ 
lent scheme and sought recision based on these charges 
concerning the two stock transfers described in counts 
II and III of the complaint and sought the substitution 


of trustees to conduct the affairs of the Foundation to 
protect it from exploitation by the appellants. Without 
any amendments to the complaint, without changing 
the fantastic allegations in the complaint as to the value 
of the equity in the Longfellow Building and as to the 
value of each share of stock in the Longfellow Building 
Corporation, at the trial the basic theories of the com¬ 
plaint were abandoned. Count I was completely aban¬ 
doned and on the evidence as submitted count I was dis¬ 
missed. At the trial the fraud charges in the complaint 
were abandoned and reliance was had upon the sole 
ground of a “gross inadequacy of consideration” on the 
theory that appellants in case No. 12,705 took advantage 
of appellants, and of two trustees of the Foundation not 
named as parties, in case No. 12,707 because of the 
latters’ lack of knowledge of the true value of the stock. 
The proof failed to establish fraud, failed to show that 
anyone was taken advantage of, failed to show’ that any 
material facts were either withheld or stated incorrectly, 
much less falsified, and actually showed that honest men 
and women in the position of appellants in the depressed 
economic conditions of January, 1943 w r ould have been 
compelled to conclude that the prices paid for the stock 
in the tw’o challenged transactions w’ere adequate. The 
evidence showed that the sales of the stock were made 
in good faith and honestly in order that outstanding 
debts of the Foundation might be paid, because its ob¬ 
jectives had been abandoned on the death of Sherman 
Mittell, one of its founders and its chief “executor”. 
Concerning the value of the stock of the Longfellow 
Building Corporation and the value of its only asset, 
the Longfellow’ Building, the court received much im¬ 
proper, irrelevant, incompetent, hearsay and prejudicial 
evidence over the objections of appellants, refused to 
permit competent experts tendered by the appellants to 
testify as to the value of the very stock involved; per¬ 
mitted improper testimony from one expert tendered in 




support of the complaint as to the loan value rather than 
the market value of the Longfellow Building years after 
January, 1943; made basic findings not supported by a 
fair preponderance of the evidence; ignored uncontra¬ 
dicted evidence submitted as a part of the case in support 
of the complaint below and corroborated by uncontra¬ 
dicted evidence offered by the appellants and permitted 
a shifting the gravamen of the complaint over appellants' 
objections which resulted in a complete variance between 
the basic allegations of the complaint and the proof. 
On the evidence submitted the court below erred in enter¬ 
ing its findings against appellants and in entering 
the judgment it did because neither the findings nor 
the judgment are supported by a fair preponderance of 
the evidence. Therefore a judgment of dismissal should 
have been entered on the merits in favor of the appel¬ 
lants on counts II and III of the complaint. 

V. The erroneous rulings of the court below; its er¬ 
roneous receipt in evidence of incompetent, irrelevant, 
hearsay and prejudicial evidence against appellants and 
over their objections; the rejection of competent evidence 
proffered by the appellants; the restriction of appellants' 
right of cross-examination in the atmosphere of the trial 
deprived appellants of a fair and impartial trial, neces¬ 
sitating reversal. 
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JURISDICTIONAL STATEMENT 

Appeal No. 12,705 is from the final judgment entered by 
the court below on February 10, 1955 (J. A. 46-47) 3 entered 
in Civil Action No. 4088-51 in the court below rescinding a 

3 J.A. refers to the Joint Appendix of the parties filed in the above-entitled 
appeals. 





transfer of stock of the Longfellow Building Corporation 
which occurred on January 10, 1943 and entering a money 
judgment for the dividends of that stock from the date of 
the transfer to the present time against the appellant, 
Mount Vernon Mortgage Corporation. Appeal No. 12,707 
is from the same final judgment in the same civil action 
rescinding a transfer of six shares of stock of the Long¬ 
fellow Building Corporation which occurred in February, 
1943 and entering a money judgment for the dividends on 
that stock from the date of transfer to the present time 
against the appellant, Fannie Sessions Mittell, now Fannie 
Sessions Caminita. Both appeals were timely filed, per¬ 
fected and have been consolidated by order of this Hon¬ 
orable Court. The jurisdiction of this Court to review the 
final judgment below is invoked under 28 U. S. C. A., Sec¬ 
tions 1291 and 2106. 

STATEMENT OF THE CASE 

On September 2S, 1951 a complaint for the recision of 
three stock transfers and for other relief was filed by 
J. Howard McGrath, Attorney General of the United 
States, in behalf of unknown beneficiaries of the National 
Home Library Foundation, against the appellants, includ¬ 
ing the appellant, National Home Library Foundation, a 
District of Columbia corporation. (J. A. 2-14). The com¬ 
plaint was in three counts. Count I sought the rescission of 
667 shares of stock of the Longfellow Building Corporation 
but the court below decided in the appellant’s favor on 
count I of the complaint, (J. A. 45) and in its final judgment 
dismissed count I. (J. A. 46). No appeal was taken from 
this judgment of dismissal, hence count I will not be dis¬ 
cussed in this brief. 

Count II of the complaint seeks to rescind and to declare 
void a transfer by the National Home Library Foundation 
to the Mount Vernon Mortgage Corporation on January 
10, 1943 of 833 shares of stock of the Longfellow Building 
Corporation and the recovery of all dividends on this stock 
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since January 10, 1943, or that plaintiff recover a money 
judgment against appellants. In support of this claim 
count II of the complaint alleged that the Longfellow Build¬ 
ing Corporation stock, consisting in all of 2,000 shares, on 
January 10, 1943 represented an equity in the Longfellow 
Building of at least $2,000,000 and that each share of the 
Longfellow Building Corporation stock had a value of 
$1,045.00 per share. (J. A. 2-14) 

Count III of the complaint seeks to rescind and to declare 
null and void the transfer by the National Home Library 
Foundation to Fannie Sessions Mittell on January 10, 1943 
of 100 shares of stock of the Longfellow Building Corpora¬ 
tion and the recovery of all dividends thereon since January 
10,1943, or that plaintiff recover a money judgment against 
appellants. In support of this count the complaint also 
alleged that the Longfellow Building Corporation stock, 
consisting in all of 2,000 shares, on January 10, 1943 repre¬ 
sented an equity in the Longfellow Building of at least 
$2,000,000 and that each share of the Longfellow Building 
Corporation stock had a value of $1,045.00 per share. 
(J. A. 2-14) 

Both counts alleged that the consideration of $33.50 per 
share, which was the price paid for the transfer of these two 
blocks of stock of the Longfellow Building Corporation, 
was inadequate and prejudiced the unknown beneficiaries of 
the National Home Library Foundation, which the com¬ 
plaint alleged was a charitable corporation chartered in 
1932 in the District of Columbia. (J. A. 3, 11, 12) 

Earlier and on May 3, 1950 a civil action had been filed 
in the court below by one Abe Lincoln Mahony against all 
of the appellants to this action (J. A. 837) being Civil 
Action No. 1979-50 (hereafter referred to as the Mahony 
case). In the Mahony case, the United States Attorney 
for the District of Columbia, George Morris Fay, was 
named as a defendant in his capacity “as the representa¬ 
tive of the public, the beneficiary of the incorporated char¬ 
itable organization, National Home Library Foundation.” 
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(J. A. 838-839) The Mahony complaint also alleged that 
the National Home Library Foundation was a charity and 
that because of breaches of trust the Foundation had been 
deprived of all of its stock of the Longfellow Building Cor¬ 
poration, comprising 1,258 shares of the 2,000 shares of 
the capital stock issued by the Longfellow Building Cor¬ 
poration, sought an accounting, the removal of the trustees 
of the Foundation, the appointment of new trustees, the 
recision of the stock transfers here involved and the res¬ 
toration of the Longfellow Building Corporation stock to 
the Foundation, together with all profits derived therefrom 
and asked that the new trustees be instructed to administer 
their trust under the directions of the court below as a 
public charitable trust and prayed for general relief. 

A comparison of the Mahony complaint (J. A. 838-849) 
with the complaint below (J. A. 2-5) will show that they 
involve substantially the same parties, the same facts and 
seek the same relief concerning the same stock transfers 
and pray for the same other relief. All defendants (appel¬ 
lants here) in the Mahony case, with the exception of George 
Morris Fay, the United States Attorney who had been sued 
as the representative of the public, that is, the beneficiaries 
of the National Home Library Foundation, moved to dis¬ 
miss the Mahony complaint because, among other grounds, 
it was barred by limitations or laches. (J. A. 850-851) 

Judge Tamm of the court below, on July 21, 1950, filed 
an opinion in the Mahony case granting appellants ’motions 
to dismiss on the grounds stated in those motions, and in 
his opinion also held that the Mahony complaint should be 
dismissed on limitations and laches. Final judgments were 
entered by Judge Tamm on July 21,1950, September 8,1950 
and October 17, 1950 (J. A. 853, S55, 856), dismissing the 
complaint on the motions of all defendants except the 
defendant, George Morris Fay, United States Attorney. 
Fay filed no counterclaim as required by Rule 13 (F. R. 
C. P.) hence he waived the claims realleged in the action 
below. By stipulation filed September 11,1950, the Mahony 
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case was entered as 4 ‘dismissed” * * * against George 
Morris Fay, United States District Attorney. (J. A. 856) 
No appeals were taken and the judgments of dismissal are 
now final. 

Appellants, therefore, filed motions to dismiss the action 
below (T. 1915-1916) 4 on the grounds that the National 
Home Library Foundation is not a charity, neither the 
Attorney General nor the United States Attorney had 
authority to prosecute the action, the matters concerning 
which relief was sought occurred between 1938 and January 
of 1943 and were barred by limitations or laches, two of 
the trustees of the National Home Library Foundation, 
though their removal was sought, had not been made parties 
to the action and they were indispensable parties and the 
issues were waived and res adjudicata by reason of the 
orders of the court below in the Mahony case. Judge 
Morris of the court below overruled (T. 1919) appellants’ 
motions to dismiss, but in doing so held that the action 
was one for equitable relief and, therefore, it was not con¬ 
trolled by the statute of limitations and the defense of 
laches would be available only if the delay was shown to be 
unreasonable and had caused prejudice to appellants. (T. 
1917-1918) 

Appellants answered the complaint below and reasserted 
their defenses that the complaint failed to state a claim, 
the court was without jurisdiction and the causes of action 
attempted to be alleged in the complaint were barred by 
the statute of limitations, laches and estoppel. (J. A. 26-27) 
In addition, on June 10, 1952 a further defense was made 
on behalf of the appellants that J. Howard McGrath was 
no longer Attorney General of the United States (J. A. 27) 
and because no substitution had been made of either of his 
successors, the suit should be dismissed because of lack of 
a party plaintiff. Appellants’ answers also denied the fac¬ 
tual allegations of the complaint. (J. A. 15-32) 

4 T. refers to the Transcript of Record filed with this Court in these appeals. 
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On March 12, 1943 tho action below was pretried (T. 
1932 et seq) and at pretrial the parties stipulated the au¬ 
thenticity of various documents produced at the trial and 
received in evidence, including Plaintiff’s Exhibit No. 1, 
being the Minutes of the National Home Library Founda¬ 
tion. (T. 1932, J. A. 72-73) 

The action below came on for trial before Judge Mat¬ 
thews on May 3, 1943. (J. A. 48) In the interim between 
the institution of the action and the trial, Attorney General 
McGrath resigned and his successor, James P. McGranery, 
was confirmed on May 20, 1952 and he took office on May 
27, 1952; McGranery in turn was succeeded by Attorney 
General Brownell, whose appointment was confirmed on 
January 21, 1953 and who took office on January 22, 1953; 
United States Attorney Fay resigned and his successor, 
United States Attorney Irelan was confirmed on October 
19, 1951, and he took office on November 1, 1951 and Mr. 
Irelan in turn was succeeded by United States Attorney 
Rover, whose appointment was confirmed on April 14, 1953 
and who took office on April 21, 1953. 

At the conclusion of the evidence offered in support of 
the complaint below, appellants moved to dismiss the action 
on the grounds that the evidence was insufficient to estab¬ 
lish the allegations of the complaint, there could be no re- 
cision as requested because there had been no tender of the 
consideration paid in the stock transfers attacked and there 
was no effort made to restore the status quo of the parties, 
no excuse was shown why the suit was not filed until eight 
years after the last transaction described in the complaint 
and, therefore, the action was barred by limitations or 
laches. (T. 1937-1939) Appellants again pointed out to 
the court below that no successor Attorney General had 
been substituted nor had the successor L T nited States At¬ 
torney been substituted and that appellee’s counsel had 
refused to substitute any successor to the Attorney Gen¬ 
eral or the United States Attorney who originally instituted 
the action below (as the action was not an action by the 
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United States) therefore the court lacked jurisdiction as 
there was no plaintiff to the action. (J. A. 325) As the 
evidence failed to establish that the National Home Library 
Foundation was a charity and as the evidence disclosed 
that two of the trustees of the Foundation, Mr. Craig and 
Mr. Carraway, had not been named as defendants and the 
action sought their removal and to rescind actions which 
they had taken as trustees, that the action should be dis¬ 
missed because improperly instituted and for a lack of 
indispensable parties. (J. A. 325-327) Appellants further | 
contended that the action should be dismissed because of ! 
Judge Tamm’s action in dismissing the Mahony case, in- | 
volving the same parties, facts, issues and relief. (J. A. j 

327) Appellants contended that the proof failed to estab- j 
lish the allegations of the complaint, the complaint was j 
never amended to conform to the proof submitted, w r hich j 
was at variance with the complaint, and, therefore, all of j 
the defendants were entitled to have the action dismissed. ' 

i 

(J. A. 328) The trial judge denied appellants’ motions. j 
(J. A. 333) j 

Appellants proceeded with the evidence in their defense. I 
At the conclusion of all the evidence, appellants renewed • 
their foregoing motions to dismiss, and while the court i 
dismissed count I, it entered findings of fact and con- j 
elusions of law against appellants on counts II and III ! 
of the complaint. (J.A.) 32-46). Judgment pursuant to j 
these findings of fact and conclusions of law was entered ! 
on February 10, 1955 against appellants. The judgment j 
directed appellant, Mount Vernon Mortgage Corporation, j 
to deliver to the clerk of the court below 833 shares of j 
stock of the Longfellow Building Corporation properly j 
endorsed to the National Home Library Foundation and j 
to deliver to that clerk the sum of $147, 024.50 to be held j 
by the clerk for the account of the Foundation. The judg- j 
ment further ordered appellant, Fannie Sessions Mittell, j 
to deliver to the clerk of the court below 6 shares of j 
stock of the Longfellow Building Corporation endorsed j 
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to the National Home Library Foundation and to deliver 
to that clerk the sum of $1,260.00 to be held by the clerk 
for the account of the Foundation. The court below 
retained jurisdiction in its judgment over the appointing 
of trustees for the Foundation, it having found in its 
findings of fact that the trustees (two of whom were 
not named as defendants) had impliedly renounced their 
offices and it was necessary for the court to appoint suc¬ 
cessor trustees (J. A. 46-47). In this final judgment the 
court also retained jurisdiction over the payment of 
dividends on the stock involved after January 1, 1954. 
(J.A. 47) 

From this final jugment all of the defendants below 
appealed. No appeal was taken from those portions of 
the judgment dismissing count I of the complaint (J.A. 
46) and refusing to order the return of 94 of the 100 
shares of stock described in count II of the complaint. 
(J.A. 47) 

The facts as adduced by the evidence in the trial of 
the case below we will now summarize. 

The National Home Library Foundation was incorpor¬ 
ated in 1932 under the laws of the District of Columbia. 
(Sections 29-601 through 29-606, District of Columbia 
Code, 1951 Edition). The Certificate of Incorporation 
stated that the corporation was a non-stock, non-profit 
company and contained the following provision: 

“The particular business and objects of this cor¬ 
poration are to promote and inculcate in more people 
the desire to read good literature; to make home 
libraries, more easily available to greater numbers of 
our population; to urge the reading of good literature 
through printed announcements, radio broadcasts and 
newspapers; and to these ends to provide for the 
delivery and holding of lectures, exhibits, public 
meetings, classes and conferences, calculated to ad¬ 
vance the cause of education and promote the gen¬ 
eral culture of the nation; and for these purposes to 
do and perform every lawful act and thing necessary 
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and expedient to be done or performed and which 
may be convenient or advantageous for the efficient 
conduct of its affairs; and to have and exercise all 
powers conferred by the laws of the District of 
Columbia upon corporations, organized under sub¬ 
chapter 3 (Code of March 4, 1929, Title 5, Chapter 5, 
of the Incorporation laws of the District of Colum¬ 
bia).” 

(PL Exhibit No. 1, Minutes of NHLF; J.A. 768) 

As to the actual functioning of the National Home 
Library Foundation as a part of the case in support of 
the case below, the appellant, Fannie Sessions Mittell, 
now Mrs. Ludwig Caminita, was called to the stand as a 
witness (J.A. 49) She testified that she came to the 
Foundation as a trustee on April 1, 1940. (J.A. 51) 

She testified that she became Secretarv of the Founda- 
tion on February 19, 1940 and as such she composed the 
minutes of the meeting of the trustees of the Foundation 
(J.A. 51) and she acted as Secretary until the Foundation 
was closed after its President, her husband, Mr. Mittell j 
died. (J.A. 52) Mrs. Mittell testified that when the 
debts of the Foundation were paid and all of its books 
had been sold, that as far as she was concerned the Foun¬ 
dation was closed. (J.A. 52) She testified that the pur¬ 
pose of the Foundation was to provide cheap books for 
people who could not afford expensive books. In the 1 
three and a half years that Mrs. Mittell worked for the 
Foundation, many books which it had printed could not j 
be sold. (J.A. 54) She testified that the Foundation 
would have been very happy to have made a profit, that j 
it never succeeeded in doing this and all that the trustees i 
were able to do was to pay off the Foundation’s debts, i 
(J.A. 55) When Mr. Mittell died in July of 1942, the ! 
Foundation had on hand over 400,000 books (J.A. 55), j 
and owed debts to the H. Wolf Company in New York, ! 
Frank R. Jelleff, the Mount Vernon Mortgage Corpor¬ 
ation, besides being indebted to Mrs. Mittell. (J.A. 56-57) j 


10 


She testified that while she did not know what the books 
cost, the books were to sell at 15? and 25? per copy, and 
that one book entitled “The Federalist” was to sell for 
75? and another book was to sell for 50£. (J.A. 57) 

In the course of discussing the sale of 833 shares of 
stock of the Longfellow Building Corporation which had 
been pledged with 100 shares of Mr. Mittells to secure 
the payment of a loan of $12,000 to the Mount Vernon 
Corporation, the minute book of the Foundation was 
offered and received in evidence as Plaintiff's Exhibit 
No. 1 (J.A. 72-73) it’s authenticity having been stipulated 
by the parties at pretrial. (T. 1932) 

Sidney Acey Carraway, a trustee of the Foundation, 
testified (J.A.84) that the Foundation, when he took over 
as President, was trying to sell a lot of books at popular 
prices to people who could not afford to buy them in 
bound and beautiful volumes. The Foundation was en¬ 
deavoring to sell pocket size pamphlets of books for a 
dime or a quarter or whatever the Foundation could get 
for these books. He stated that other than that, he had 
no knowledge of the purposes being performed by the 
Foundation. (J.A. 87). Mr. Carraway further testified 
that while he knew that the Foundation owned stock in 
the Longfellow Building Corporation, he placed no value 
on the stock and he doubted whether it was worth very 
much, even enough to pay off the debts of the Foundation. 
(J.A. 89) He stated he felt the stock had very little value 
because nobody had invested any money in the stock and 
that it represented borrowed money. (J.A. 89, 96, 97) 
Robert T. Highfield testified (J.A. 103) that in 1940 
he became a trustee of the National Home Library Foun¬ 
dation and resigned twelve months later, in April of 1941; 
that he went on that Board to protect the interests of 
the Mount Vernon Mortgage Corporation (J.A. 105-106) 
and that he was told after leaving the Foundation that it 
had no money but had a lot of books which it desired to 
sell. (J.A. 110) 
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Robert Bradley Craig testified that he became a trustee 
in the summer of 1940 and took an active part in its 
affairs and attended meetings of the trustees thereafter 
(J.A. 166); that the Foundation was endeavoring to sell 
books but that except for some very small sales, the 
trustees were unable to get anyone interested in pur¬ 
chasing the Foundation’s books. (J.A. 168) He testified 
further that while Mr. Mittell was operating the Founda¬ 
tion, he kept publishing and publishing books and he 
never could understand how he was able to get the books 
published, and when Mr. Mittell subsequently died and 
no one could be found to replace him in his editorial and 
administrative capacity in the Foundation, and he advised 
that the Foundation should be liquidated and its assets 
which consisted of books and worthless stock should be 
sold. (J.A. 169) He further testified that the Founda¬ 
tion was engaged in the merchandising of books. (J.A. 
169) 

The only other witness called in support of the com¬ 
plaint below who testified as to any of the activities of 
the Foundation was Harold H. Hair, a Special Agent of 
the Federal Bureau of Investigation. Mr. Hair testified 
(J.A. 248) that he had been informed by Mrs. Mittell 
that there were either 650,000 or S50,000 books in storage 
at the time of Mr. Mittell's death. The court below did 
not permit the appellants to establish by this witness that 
if these books had been sold for their list price of 15^, 
2and more per copy, with the corporation owing $38,- 
000.00, a handsome profit would have been realized (J.A. 
241-242). This proof was offered to show that the Foun¬ 
dation was not a charitable corporation, did not function 
as such and was actually set up to operate on a profit 
making basis as one of its founders testified (J.A. 690- 
691). The appellants also attempted to prove through 
this witness that the United States had determined that 
the Foundation had actually been terminated and liqui¬ 
dated as of December 31, 1943 and that an official ruling 
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to this effect had been made by the Commissioner of In- 
ternal Revenue. Thus, appellants’ offered to prove 
through the witness that on June 4, 1951 the United 
States Treasury Department ruled that the National 
Home Library Foundation had been under investigation 
by the Office of Internal Revenue and that this investiga¬ 
tion disclosed that the Foundation ceased its operations 
in July, 1942, after the death of its President, Sherman 
F. Mittell, that the Foundation was in the process of 
liquidation from July, 1942 to December, 1943 at which 
time the liquidation was completed, and, therefore, the 
tax exemption held by the corporation under a Bureau 
ruling of September 8, 1938 terminated as of December 
31, 1943. This offer of proof was erroneously rejected 
twice by the court below (J.A. 245-246, 468-471, 700-701). 

No other witness testified in support of the complaint’s 
allegations that the National Home Library Foundation 
was a charity. Thus the evidence established without 
dispute that the Foundation was conceived for the pur¬ 
pose of publishing cheap paper bound editions of vari¬ 
ous books which originally were to be sold by the corpora¬ 
tion to various distributors, including drug stores, depart¬ 
ment stores and other business outlets, at prices rang¬ 
ing from 15^ to 75^ per copy. There was no evidence 
submitted in support of the allegations of the complaint 
that there was any free distribution of books printed 
by the Foundation. Hence, on the record made in support 
of the complaint, the Foundation was proven to be one 
formed for the purpose of selling cheap books at reduced 
rates through various commercial outlets to the public and 
that the corporation hoped to make a profit. Obviously 
such business functions are not charitable (J.A. 690-691). 

The trustees concluded, after the death of Mr. Mittell, 
that the Foundation, because it was heavily in debt and 
without funds, should be liquidated, its affairs wound up 
and its purposes abandoned (J.A. 62, 67-6S, 79-80, 100, 
169, 176). The last meeting of the Board of Trustees of 
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the corporation was held on December 9, 1943, when its 
last funds were disbursed in payment of an obligation 
owed by the Foundation. (Minutes, December 9, 1943, 
Plaintiff's Ex. No. 1) And the United States officially de¬ 
termined, after an investigation and prior to the filing 
of the complaint below, that the liquidation of the Founda¬ 
tion was completed in December of 1943 (J. A. 246, 
468-471). 

With reference to the construction of the Longfellow 
Building and the distribution of its stock, the evidence 
adduced in support of the complaint we will now sum¬ 
marize. 

In 1938 and 1939 Robert B. Craig was Deputy Admin¬ 
istrator of the Rural Electrification Administration (J.A. 
152-153). He was charged with the duty of locating office 
space for the Administration’s employees. By coinci¬ 
dence he suggested to Sherman F. Mittell the construc¬ 
tion of an office building for the Administration’s use 
through financing by the Reconstruction Finance Corpora¬ 
tion (J.A. 155). Mr. Mittell showed interest and was 
joined in this enterprise by his cousin, Roy S. Thurman 
(J.A. 155-156). Neither Mittell nor Thurman had suffi¬ 
cient funds to carry out such a building program and 
secondary financing was needed if the building was to be 
completed (J.A. 156). The building was originally con¬ 
ceived as a personal business venture (J.A. 102). The 
stock of the building corporation was to be equally divided 
between Mr. Mittell and Mr. Thurman (J. A. 681-682, 
363). By April 9, 1940, Mittell was the individual owner 
of 803 shares of stock of the Longfellow Building Cor¬ 
poration (J.A. 363) out of a total of 1733 shares (Plain¬ 
tiff’s Ex. 12a, Minutes, April 9, 1940). On April 1, 1940 
Thurman was the owner of 800 shares of stock in the 
Longfellow Building Corporation and controlled other 
shares in the minimum amount of 50 additional shares 
(J.A. 684). Additional monies were needed to construct 
the proposed building and both Mittell and Thurman 
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sought people with money for this purpose during 1939 
and 1940. Seven hundred thousand dollars were consid¬ 
ered necessary over and above the R.F.C. loan for the 
venture. Until the Mount Vernon Mortgage Corporation 
agreed to provide the necessary secondary financing, Mit- 
tell’s and Thurman's efforts to secure such financing were 
unsuccessful. Prior to approaching Mount Vernon Mort¬ 
gage Corporation, Mittell had sought to obtain financing 
from the Real Estate Mortgage & Guaranty Corporation 
without success, as that corporation rejected his proposi¬ 
tion because it could see no reason, if it should furnish 
the secondary financing, why it should not have all of 
the stock of the building corporation (J.A. 414). 

In 1940 the Mount Vernon Mortgage Corporation was 
engaged in the private business of a banking and realty 
corporation. It had been created out of the liquidation 
of the Mt. Vernon Savings Bank which had been closed 
in March, 1933 (J.A. 335-336). In 1940 the largest and 
controlling stockholder of the Mt. Vernon Savings Bank 
was the International Association of Machinists. Accord¬ 
ingly, this labor union became the principal stockholder 
of the Mount Vernon Mortgage Corporation, holding 8256 
out of the total 10,000 shares of its stock (J.A. 337). In 
April, 1940 this union was represented on the Board of 
Directors of the Mount Vernon Mortgage Company by 
Emmett C. Davison, who was General Secretary and 
Treasurer of the union and was also President of the 
Mount Vernon Mortgage Corporation (J.A. 337). Thomas 
E. Burke, an official of the Plumbers’ and Steamfitters’ 
Union, was also on the Board, as were the appellants, 
Robert T. Highfield, E. Flavell Koss and L. Harold 
Sothoron. Mr. Highfield and Mr. Koss held only 45 
shares of the Mount Vernon Mortgage Corporation stock 
(J.A. 361) and Mr. Sothoron owned no stock (J.A. 361). 
No substantial interest in the Mount Vernon Mortgage 
Corporation was acquired personally by Highfield, Soth¬ 
oron or Koss until September, 1945, in a transaction which 
was not challenged below (J.A. 411). 
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In 1939 Mr. Mittell approached Mr. Davison, President 
of the Mount Vernon Mortgage Corporation, and sought 
his aid in the secondary financing of the proposed Long¬ 
fellow Building (J.A. 338-339). Mr. Davison asked Mr. 
Highfield to investigate this plan and report to the Board 
of Mt. Vernon (J.A. 340-341). As a result of these nego¬ 
tiations, an agreement was reduced to writing on April 
2, 1940 wherein the Mount Vernon Mortgage Corpora¬ 
tion agreed to make available to the Longfellow Build¬ 
ing Corporation such money as might be necessary, above 
the R.F.C. first mortgage loan of $1,500,000, and to fur¬ 
nish such cash capital as was needed by the Longfellow 
Building Corporation in order to discharge all obliga¬ 
tions of the Longfellow Building Corporation incurred 
until 80% of the office space in the building was leased 
to the satisfaction of the R.F.C. Mount Vernon received 
for advances a note or notes with interest at the rate of 
6% per annum, secured by a second deed of trust on the 
building, junior only to the R.F.C. first mortgage. Mt. 
Vernon also agreed to pay the Foundation $5,000 and 
was to receive 667 shares of no par value common stock 
of the Longfellow Building Corporation from the Founda¬ 
tion (Mt. Vernon Ex. Xo. 3). 

This agreement was carried out by the two corporations 
and in pursuance thereof the Mount Vernon Mortgage 
Corporation acquired 667 shares of stock of the Long¬ 
fellow Building Corporation. This transaction was chal¬ 
lenged in count I of the complaint below but the court 
below found this challenge to be without foundation and 
dismissed count I of the complaint (J.A. 46). 

On February 3, 1941 the Longfellow Building was com¬ 
pleted and was occupied by the Rural Electrification 
Administration under a one year lease to the United 
States. A few months after occupancy, the Rural Electri¬ 
fication Administration was moved out of the building 
and transferred to St. Louis, Missouri. In subsequent 
renewals of the lease, the Lmited States reserved the right 
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to cancel the lease in whole or in part on thirty days' 
notice in writing. Under the terms of this lease the 
United States abandoned and cancelled space in the Long¬ 
fellow Building as follows: From the period October 26, 
1946 to June 30, 1947, 15,841 square feet (J.A. 665). 
From the period July 1, 1947 to June 30, 1948 a total of 
53,329 square feet (J.A. 667). In the same period, 379 
square feet (J.A. 668) and 654 square feet (J.A. 669). 
The remainder of the building has been occupied by other 
agencies of the United States by partial renewals of the 
lease. 

On January 15, 1942 the Mt. Vernon Mortgage Cor¬ 
poration loaned the Foundation $12,000 and obtained a 
pledge of 933 shares of capital stock of the Longfellow 
Building Corporation (Plaintiff’s Ex. 1, Minutes of Janu¬ 
ary 14, 1942). Of the 933 shares, 650 had been donated 
to the Foundation by Mittell. He procured for these col¬ 
lateral purposes 15 additional shares from Roy S. Thur¬ 
man, 174 shares from John McShain and also pledged 
94 shares of stock personally owned by him as collateral 
for the loan (Mt. Vernon Ex. No. 30, Plaintiff's Ex. 
2 A(b)). On January 15, 1943 the principal and interest 
on this note became due (Plaintiff's Ex. No. 1, Minutes 
of January 14, 1942). 

• Sherman Mittell died in July, 1942 (J.A. 55-56). At 
the time of his death the other trustees were Robert B. 
Craig and his widow, Fannie S. Mittell (Plaintiff's Ex. 
No. 1, Minutes of July 18, 1942). Sidney Acey Carraway 
became a Trustee on August 14, 1942. In December, 1942, 
Mr. and Mrs. Highfield made a social call on Mrs. Mittell. 
Mrs. Mittell informed Mr. Highfield that she had hundreds 
of thousands of books in warehouses that she was unable 
to sell and that the Foundation was without funds to pay 
its debts. Mrs. Mittell informed Mr. Highfield that the 
outside debts of the Foundation, excluding the debts owed 
by the Foundation to her, totalled $28,000. Mr. High¬ 
field asked for and received an itemization of these debts 


17 


which showed the Foundation owed $12,000 and interest 
to Mt. Vernon, over $3,000 to Frank R. Jelleff and more 
than $11,500 to H. Wolf Book Manufacturing Co. of New 
York. Mrs. Mittell also stated that the Foundation was 
indebted to her but her primary concern was to obtain 
funds w’ith which to pay the outside creditors of the 
Foundation. A proposed sale of the shares of stock in 
the Longfellow Building Corporation registered in the 
name of the Foundation for the purpose of paying the 
Foundation's debts was directed (J.A. 110-111). Mr. 
Highfield discussed this matter with the Board of Mt. 
Vernon, that is, with Mr. Sothoron, Mr. Koss and Mr. 
Davison. Mr. Sothoron and Mr. Koss opposed this plan 
(J.A. 111). Mr. Davison was favorable to it and showed 
a disposition to help (J.A. 112). An offer to purchase 
833 shares of the Longfellow Building Corporation stock 
was made to Mrs Mittell for the sum of $25,000 (J.A. 
112). Mrs. Mittell consulted with Mr. Carraway and dis¬ 
cussed the matter over the telephone with Mr. Craig, 
who was in St. Louis. Mr. Craig was an important Gov¬ 
ernment official, a man experienced in business affairs 
and acquainted with the Longfellow Building matter. Mr. 
Craig thereafter held several telephone conversations with 
Mr. Highfield and advised him that the $25,000 offer was 
not enough to pay the outside debts of the Foundation and 
sought a higher price (J.A. 171-175). Ultimately Mt. Ver¬ 
non agreed and the Foundation accepted the price of 
$33.50 per share for the stock, or a total price of 
$27,905.50 (J.A. 121-2). After deducting the principal 
amount of the loan, interest and other charges due it, 
Mt. Vernon paid the balance of this purchase price of 
$15,143.50 to the Foundation, and returned MittelPs 100 
shares of stock to the Foundation, which had been pledged 
as collateral for the loan, 94 shares of which had been 
owned by Mr. Mittell and the other 6 which had been 
made available by him for collateral purposes only (Mt. 
Vernon Ex. Nos/l and 21) (J.A. 93, 128, 174, 393). 
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During the negotiations culminating in the sale of 833 
shares of stock of the Longfellow Building Corporation to 
Mt. Vernon, no representations were made by any of the 
parties to the transaction concerning the value of the stock 
(J.A. 65, 71, 356). In December, 1942 the only asset of 
the Longfellow Building Corporation was the Longfellow 
Building. The actual cost of the Longfellow Building 
was $1,147,000 (J.A. 719). The building was constructed 
by John McShain and this cost figure was obtained from 
him (J.A. 719). The actual cost of the land on which 
the building was constructed was $384,735.80 (J.A. 719). 
The total cost of building and ground, including archi¬ 
tect's and engineering fees, was $1,596,175.61 (J.A. 719). 
As of December 31, 1942, the total principal balances 
due on the first and second deeds of trust secured on the 
Longfellow Building was $1,463,824.20 (J.A. 727). 

The Longfellow Building is not a conventional office 
building. It is a loft type structure. All floors above 
the first floors are open and are not divided into separate 
offices and corridors by partitions. The temporary parti¬ 
tions in the building belong to the United States. The air 
conditioning system was designed to cool such open space 
and cools from the perimeter of the building. To convert 
this system to cool a conventional building would involve 
considerable expense. The ceilings are too low for mer¬ 
chandising purposes, such as department stores. Sev¬ 
eral facilities such as its elevators, its loading facilities 
and its toilets are not attractive to department store 
use. Alternate toilet facilities are a handicap. In the 
event the United States had exercised its right to termi¬ 
nate the lease on thirty days’ notice, and the owners were 
required to convert the building to a conventional office 
building, the conversion cost would be between $300,000 
and $500,000 (J.A. 138, 725, 400). 

The original lease between the Longfellow Building 
Corporation and the United States terminated June 30, 
1942. Renewals from years to year have followed with 
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the Government reserving the right to terminate the lease 
on a 30 day notice (Mt. Vernon Ex. No. 8). The annual 
rent is computed by a formula (Mt. Vernon Ex. No. 8). 
The rent formula was established by an agreement dated 
May 10, 1942 (Mt. Vernon Ex. No. 6). Paragraph H of 
this agreement provides that if the payments provided 
for in the agreement, above the total cost, may be added 
to the rent, an amount equal to 2of any approved 
expenses exceeding the total amount disbursed by the 
lender on the loan. Further, during the life of the deed 
of trust held by the R.F.C., the Longfellow Building 
Corporation is barred from incurring any indebtedness 
without the consent of the R.F.C., is not permitted to 
sell, transfer or assign any of its property without the 
consent of the R.F.C., may not make any new lease or 
extend any old one without the consent of the R.F.C. 
and could not pay any dividends on its stock (Mt. Vernon 
Ex. No. 6). 

The United States, acting through the Bureau of In¬ 
ternal Revenue, has taken the position that the $140,000 
loan made by McShain, which was included in the cost 
of construction, was erroneously capitalized as a building 
cost and that the stock of the Longfellow Building Cor¬ 
poration of asserted book value of $102,000 to William 
Lescage, did not represent actual costs in the construc¬ 
tion and, therefore, the United States required the Long¬ 
fellow Building Corporation to pay an additional tax 
because of these disallowances and the United States has 
accepted such repayment of taxes (Mt. Vernon Ex. No. 
12, p. 12; Mt. Vernon Ex. No. 13). 

The United States, acting through the General Serv¬ 
ices Administration, asserted that the true equity on 
which the 2 1 />% formula could be used by the Longfel¬ 
low Building Corporation for rent purposes was over¬ 
stated by the sum of $340,463 and has demanded and re¬ 
ceived reimbursement in the amount of $46,080.41, rep¬ 
resenting excess rents not properly computed according 
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to the rent formula (Mt. Vernon Exs. Nos. 10, 10a, 11, 

14). 

Five experts testified in the case below as to the mar¬ 
ket value of the Longfellow Building on December 31, 
1942 and January 15, 1943. Mr. May, an employee of 
the United States doing appraisal work for the General 
Services Administration, who had been assigned to this 
case to assist the United States Attorney’s office, testi¬ 
fied that the Longfellow Building during this period was 
worth $1,800,000. This value includes a value in excess 
of $500,000 for the land, notwithstanding that such land 
was acquired approximately one year before for $384,- 
735.80 (J.A. 719). 

Mr. Boeckh, an engineering appraiser, testified that the 
Longfellow Building during the period in question was 
worth $1,600,000 (J.A. 525). Mr. Linkins, a real estate 
expert, testified that during this period the building was 
worth $1,600,000 (J.A. 603). Mr. Knouse, a real estate 
expert, testified that it was worth during this period 
$1,629,000 (J.A. 749). Mr. Cassell, an architect, engineer 
and appraiser, testified that it was worth $1,596,000 (J.A. 
719). While the average of these opinions as to value 
is $1,645,000, four of the experts fixed the value at ap¬ 
proximately $1,600,000. Mr. Winston who testified below 
stated his loan appraisal did not represent fair market 
value and he had not determined fair market value in his 
loan computation (J.A. 213). 

There was no substantial evidence that this building 
increased in market value by January of 1943, when or¬ 
dinary depreciation is taken into consideration, and the 
actual value during this period certainly did not ex¬ 
ceed $1,600,000. The finding of the court below that the 
Longfellow Building had a fair market value of $2,000,000 
(J.A. 42) is unsupported in the evidence, particularly 
when the court did not view the Longfellow Building and 
made no inspection thereof during the trial. 
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The Foundation in January of 1942 was indebted to the 
appellant, Fannie S. Mittell, for services rendered and 
owed her $12,000, which sum was loaned by Mrs. Mittell 
and her husband in 1941 prior to Mr. Mittell’s death in 
July, 1942 (Plaintiff’s Ex. No. 1, Minutes of May 28, 
1941) (J.A. 771-772). In January, 1943 when the Mount 
Vernon Mortgage Corporation purchased 833 shares of 
the Longfellow Building Corporation stock from the 
Foundation at a price of $33.50 per share (J.A. 775-776), 
it returned to the custody of the Foundation the 100 
shares of Longfellow Building Corporation stock which 
had been made available as collateral by Mr. Mittell to 
secure the loan of $12,000 which the Foundation made 
with the Mount Vernon Mortgage Corporation. These 
100 shares were the property of Sherman F. Mittell. The 
Foundation paid no consideration for them and they even¬ 
tually were registered in the Foundation’s name only for 
collateral purposes (J.A. 73, 93, 128, 129, 174, 393, 426). 
Notwithstanding that the Foundation did not own these 
100 shares, out of an abundance of precaution and fair¬ 
ness, appellant, Fannie S. Mittell, credited against the 
$12,000 loan which the Foundation owed her, $3,350.00 
for the “purchase” of these 100 shares of stock (J.A. 
777, Plaintiff’s Ex. 1, Minutes of Feb. 15, 1943). The 
evidence is undisputed that the $12,000 loan was made. 
(J.A. 62-63, 81-83, 129, 245-249, 173-176, 426). The loan 
is reflected in the Minutes of the Foundation (Plaintiffs 
Ex. 1, Minutes of May 28, 1941), which minutes were 
offered and received as a part of the case in support of 
the complaint below (J.A. 72-73). Hence there was no 
basis for the court below to find that “the evidence does 
not establish the existence of such a loan” (J.A. 41). And 
the decision of the court that 6 shares of the 100 shares 
owned by Mrs. Mittell should be returned to the Founda¬ 
tion, together with the dividends thereon, is erroneous 
and is not based on any competent evidence. 
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After the two stock transactions which are not ques¬ 
tioned in the instant action were concluded, the defend¬ 
ants, Highfield, Koss and Sothoron, substantially changed 
their positions and acquired substantial stock holdings in 
the Mount Vernon Mortgage Corporation, believing that 
the stock of the Longfellow Building Corporation in the 
portfolio of the Mount Vernon Mortgage Corporation was 
in truth and in fact owned by and was the property of 
the Mount Vernon Mortgage Corporation. Five vital 
witnesses to the transaction here involved have died. 
Sherman F. Mittell died in July, 1942. Emmett C. Davi¬ 
son died in 1944. Thomas R. Burke is dead. George B. 
Williams, President of the R.F.C. Mortgage Company, 
is dead. Justice Brandeis, who advised Mr. Mittell, Mr. 
Thurman and Mrs. Mittell, is dead. The memory of the 
surviving witnesses, because of the lapse of time, has 
dimmed. Records of the Foundation, with the exception 
of the minute book and a few’ incidental papers, after be¬ 
ing stored for years, were discarded in good faith and 
in the belief that the records w’ere of no future value or 
importance because the functions of the Foundation had 
been abandoned. The transactions here involved have 
been matters of record in the minutes of the Foundation, 
the Longfellow’ Building Corporation, the Mount Vernon 
Mortgage Corporation, as wrell as of record in the files of 
the R.F.C., the General Services Administration and the 
Bureau of Internal Revenue. 

Obviously, all of the appellants, defendants below, w’ere 
prejudiced by the long delay incidental to the bringing of 
the instant action. No excuse for this delay w*as alleged 
in the complaint nor w’as any evidence in excuse or in 
explanation of this unreasonable delay tendered in evi¬ 
dence. Counts II and III of the complaint allege that 
the equity in the Longfellow’ Building in January of 
1943 w r as w’orth $2,000,000. Of course, this was never 
established by the evidence. The preponderance of the 
evidence clearly show’s the value of the building to be 
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$1,600,000 and it was encumbered in approximately the 
amount of $1,500,000. The allegations in counts II and 
III that the stock of the Longfellow Building Corporation 
in January, 1943 was worth $1,045 per share were never 
established by the evidence. In fact, this action was filed 
before the United States Attorney’s office obtained an 
appraisal of the Longfellow Building or an appraisal of 
the Longfellow Building stock! At the trial four expert 
witnesses testified as to the value of the Longfellow Build¬ 
ing Corporation stock in January of 1943. Mr. Coit and 
Mr. Quinn, stock brokers who testified in support of the 
complaint, said that the stock had a market value of $100 
and $125 where control was involved (J.A. 267, 269, 313). 
Into these opinions as to value went the belief that the 
Longfellow Building and ground was worth $1,800,000 and 
that the stock was earning approximately $20 per share 
per year (J.A. 317-318). Neither of these beliefs were 
shown to be true in the evidence. Mr. Rudd, a stock 
expert, called by the appellants, concluded after a most 
careful analysis of the situation, that the market value of 
the stock in January of 1943 was $5.50 per share and if 
control or management was of any value, the sale price 
of $33.50 per share very generously reflected any such 
value (J.A. 513-514). Mr. Linkins, a real estate and stock 
expert, testified in his opinion that the stock was not 
salable and had no value in 1943 (J.A. 608-609). Mr. High- 
field also testified that in his opinion the stock was prac¬ 
tically worthless at that time (J.A. 132, 397). In January, 
1943 the stock market was coming slowly out of a period 
of lowest ebb (J.A. 508). No one was in a position to 
know in January, 1943, because of the war situation, 
whether the country in subsequent years would go into a 
period of inflation or deflation (J.A. 164-5, 508). Defla¬ 
tion followed World War I. The experts in this case, 
therefore, honestly differed as to the value of the stock 
here involved in January of 1943 and Mr. Craig know¬ 
ing this stock represented “borrowed” money only testi¬ 
fied it was “worthless’’ in 1943 (J.A. 179). 
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Because it was never established that the market value 
of this stock was $1,045 a share, as charged, and it was 
never established that the equity in the Longfellow Build¬ 
ing was worth $2,000,000, the allegations of the complaint 
were not sustained and no grounds were established for 
either rescinding the transactions described in counts II 
and III of the complaint or for awarding any relief under 
these counts of the complaint. 

CONSTITUTIONAL PROVISION, STATUTE AND RULE 

INVOLVED 

The Fifth Amendment to the Constitution of the United 
States provides in part: 

“No person shall be # * * deprived of * # * prop¬ 
erty, without due process of law * * 

Rule 13 of the Federal Rules of Civil Procedure pro¬ 
vides in part: 

“(a) Compulsory Counter-Claims. A pleading shall 
state as a counterclaim any claim which at the time 
of serving the pleading the pleader has against any 
opposing party, if it arises out of the transaction or 
occurrence that is the subject matter of the oppos¬ 
ing party’s claim and does not require for its adjudi¬ 
cation the presence of third parties of whom the court 
cannot acquire jurisdiction, except that such a claim 
need not be so stated if at the time the action was 
commenced the claim was the subject of another pend¬ 
ing action/' 

Rule 25 of the Federal Rules of Civil Procedure pro¬ 
vides in part: 

«• * # ^ p u blic Officer; Death or Separation from 
Office. When an officer of the United States, the Dis¬ 
trict of Columbia, a state, county, city, or other gov¬ 
ernmental agency, or any other officer specified in 
the Act of February 13, 1925, c. 229, Sec. 11 (43 Stat. 
941), U.S.C., Title 28, Sec. 780, is a party to an ac- 
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tion and during its pendency dies, resigns, or other¬ 
wise ceases to hold office, the action may be continued 
and maintained by or against his successor, if within 
6 months after the successor takes office it is satis¬ 
factorily shown to the court that there is a substan¬ 
tial need for so continuing and maintaining it. Sub¬ 
stitution pursuant to this rule may be made when it j 
is shown by supplemental pleading that the successor 
of an officer adopts or continues or threatens to adopt j 
or continue the action of his predecessor in enforc¬ 
ing a law averred to be in violation of the Constitu¬ 
tion of the United States. Before a substitution is j 
made, the party or officer to be affected, unless ex- i 
pressly assenting thereto, shall be given reasonable j 
notice of the application therefor and accorded an ; 
opportunity to object.” 

District of Columbia Code, Title 12, Sec. 201, 1951 Edi- j 
tion, provides in part: ! 

“No action shall be brought * * * for the recov- j 
ery of personal property or damages for its unlaw¬ 
ful detention after three years from the time when j 
the right to maintain any such action shall have 
accrued; * * 

j 

STATEMENT OF POINTS ON APPEAL 

The Court below erred: 

1. In denying appellants 7 motions to dismiss the com- ! 

plaint. j 

2. In failing to hold that the court below had no juris- j 
diction of the action because of a failure within six months j 
to substitute the successors of either Attorney General j 
McGrath or United States Attorney Fay because of a 
lack of a party plaintiff, because of a lack of indispensable j 
parties and because the complaint and the evidence failed j 
to adequately allege and establish by a fair preponderance j 
of the evidence that the National Home Library Founda-! 
tion was in fact a charity. 
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3. In failing to hold that the action below was barred 
by the statute of limitations (District of Columbia Code, 
Title 12, Sec. 201, 1951 Edition). 

4. In failing to hold that the action below was barred 
by laches. 

5. In denying appellants’ motions made at the end of 
the evidence in support of the complaint and renewed at 
the conclusion of all the evidence for findings in favor 
of the appellants and for a judgment dismissing the com¬ 
plaint. 

6. In ruling that the evidence established the allega¬ 
tions of the complaint by a fair preponderance of that 
evidence. 

7. In rejecting the findings of fact and conclusions of 
law submitted by the appellants and in entering findings 
of fact and conclusions of law against the appellants and 
in entering a final judgment of recision and for return 
of the dividends and for the removal and substitution of 
Trustees of the Foundation against the appellants. 

8. In receiving irrelevant, incompetent, improper and 
hearsay evidence in support of the complaint and in re¬ 
jecting competent, relative material and proper evidence 
offered by the appellants and in unduly restricting appel¬ 
lants’ right of cross-examination. 

SUMMARY OF ARGUMENT 

I. The court below lacked jurisdiction of the case and 
it should be remanded with instructions for the entry of 
a judgment for appellants dismissing the complaint. The 
complaint below for the recovery of personal property 
and certain monies was filed on September 28, 1951 by 
J. Howard McGrath, Attorney General, in behalf of the 
unknown beneficiaries of the National Home Library 
Foundation, a District of Columbia private corporation 
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(J.A. 2-3). The complaint alleged the Foundation to be 
charitable (J.A. 3). The complaint was signed by United 
States Attorney Fay. On May 27, 1952 McGrath was 
succeeded by Attorney General McGranery, who in turn 
was succeeded on January 22, 1953 by Attorney General 
Brownell. United States Attorney Fay was succeeded 
by United States Attorney Irelan on November 1, 1951, 
who in turn was succeeded by United States Attorney 
Rover on April 21, 1953. No substitution was ever made 
below and has not been made in this Court of either of 
the successors to Attorney General McGrath or either of 
the successors to United States Attorney Fay. As only 
private rights are involved, it was necessary to substi¬ 
tute the successor Attorney General or the successor 
United States Attorney within six months after McGrath 
and Fay were succeeded in office (Rule 25(d), Federal 
Rules of Civil Procedure). Appellants moved to dismiss 
the action for lack of jurisdiction, because there was no 
party plaintiff, on several occasions. These motions should 
have been granted because the failure to substitute an 
appropriate successor as a party plaintiff in the action 
below within the prescribed six month period deprived 
the court below’ of jurisdiction and the action should have 
been dismissed as abated. 

Snyder v. Buck, 360 U. S. 15, 95 L. Ed. 58; 

Buck v. Snyder , 85 U. S. App. D. C. 428, 179 F. 2d 466, 
affirmed supra, 340 U. S. 15, 95 L. Ed. 58. 

II. The Foundation w*as not proved to be a charity. 
Therefore, the complaint should have been dismissed. 
The complaint alleged the foundation to be “charitable” 
(J.A. 2-3) and quoted the objectives of the corporation 
from its charter. No other facts were alleged to show 
that the corporation w’as conducted as a charity. At the 
trial no evidence w’as submitted in support of the allega¬ 
tions of the complaint except submitting in evidence its 
certificate of incorporation, and all witnesses who were 
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called to prove that the Foundation was a charity testi¬ 
fied that it was in fact nothing but a book publishing and 
book selling corporation. One of its founders, the other 
having died prior to trial, testified it had a profit objec¬ 
tive in that any profits derived from the sale of the 
Foundation's paper bound books would be taken by the 
two sponsors, Mittell and Thurman, as salaries. The 
corporation printed some 550,000 to 850,000 books which 
were to sell at 10^, 15£, 25£ and 75£ per copy. If the 
corporation had sold these books pursuant to its plans, 
which involved sales through commercial outlets, the 
corporation would have realized a handsome profit on 
its business operations. As the corporation was not a 
part of a recognized charity, such as a university, the 
Foundation was not a charity. 

Oxford University Book Store v. Helvering, 65 App. 
D. C. 364, 84 F. 2d 719. 

Hence, neither the Attorney General nor the United States 
Attorney had any standing to file and prosecute the ac¬ 
tion below and it should have been dismissed. 

III. The complaint should have been dismissed because 
of a lack of indispensable parties. The complaint was 
filed by Attorney General McGrath and signed by United 
States Attorney Fay on behalf of the unknown benefici¬ 
aries of the Foundation. More than six months elapsed 
after McGrath and Fay were succeeded in office and no 
successor to Attorney General McGrath or United States 
Attorney Fay was substituted as a party plaintiff, as 
required by Rule 25(d) (F.R.C.P.). The action was simi¬ 
lar to an “ex rel” proceeding and was in fact a “conduit” 
proceeding and had for its object the recovery of per¬ 
sonal property, that is, stock and the dividends thereon 
which at one time had been owned by a private District 
of Columbia corporation, the Foundation. The complaint 
also sought the removal of the Board of Trustees of the 
Foundation and the substitution of other trustees, in ad- 
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dition to the return of the personal property. The evi¬ 
dence showed that the Foundation had been liquidated as 
of December, 1943 and that thereafter even its records 
were discarded as of no further interest to any one. Ap¬ 
pellants sought the dismissal of the complaint below for 
lack of indispensable parties, namely, the successor to 
Attorney General McGrath, the successor to United States 
Attorney Fay, two identified members of the Board of 
Trustees of the Foundation who had not been made par¬ 
ties, and the infant heir of Sherman Mittell, deceased, the 
original donor of all of the stock in question without any 
consideration having been paid therefor to the Founda¬ 
tion. We have already discussed the fact that a party 
plaintiff was indispensable to the action. Obviously, as 
the relief sought the removal of the Trustees of the 
Foundation, Craig and Carrawav, who were identified in 
the evidence but who were never made parties, they were 
indispensable parties as they would be affected by the 
relief sought. In addition, as Sherman Mittell donated the 
stock sought to be recovered because of the fact that the 
Foundation had been liquidated in 1943 and its objectives 
abandoned, in addition to his widow, appellant Mittell, 
now Caminita, an indispensable party w T as the infant son 
of Sherman Mittell, because this Court has ruled that 
when a charity is abandoned, its assets do not become 
the property of any of the Trustees thereof but on aban¬ 
donment revert to the donor, if alive, or, if deceased, to 
his heirs-at-law. 

District of Columbia v. Chessin, 66 App. D. C. 661, 73 
F. 2d 661. 

Accordingly, the complaint should have been dismissed 
for a lack of indispensable parties. 

Arizona v. California , 298 U. S. 558, 80 L. Ed. 1331. 

IV. The issues in the action below are res adjudicata 
because of judgments of dismissal entered by the court 
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below, which have become final, in a proceeding concern¬ 
ing substantially the same parties, the same subject mat¬ 
ters, and seeking substantially the same relief, entitled 
Abe Lincoln Mahony v. National Home Library Founda¬ 
tion, et aL, Civil Action No. 1979-50. The court below 
judicially noticed and received in evidence the record 
in the Mahony case. A comparison of the complaint in 
the Mahony case with the complaint filed below will show 
that they involve substantially the same parties, the same 
subject matter, sought rescission and cancellation of the 
same stock transactions on behalf of the same Founda¬ 
tion, sought the return of the same dividends and profits 
and sought the removal of the trustees of the Foundation 
and the appointment of new trustees. While the Attor¬ 
ney General was not a party to the Mahony case, United 
States Attorney Fay was, as the chief Federal law enforce¬ 
ment agent in the District of Columbia and the person 
having jurisdiction over charitable corporations organized 
in the District of Columbia and charged with their dis¬ 
solution for any violations of their charter. All defend¬ 
ants except the United States Attorney moved to dismiss 
the complaint in the Mahony case. Judge Tamm dis¬ 
missed the complaint in the Mahony case principally be¬ 
cause it was barred by limitations and laches. No coun¬ 
terclaim was filed by United States Attorney Fay as re¬ 
quired by Rule 13 (F.R.C.P.). By stipulation thereafter 
the United States Attorney agreed to the dismissal of 
the complaint in the Mahony case. The judgments of dis¬ 
missal in the Mahony case were never appealed and have 
become final. These judgments render the issues in the 
case below res adjudicata . 

Commissioner of Internal Revenue v. Sunnen, 333 U. S. 

591, 92 L. Ed. 898; 

Sunshine Coal Co. v. Adkins, 310 U. S. 381, 84 L. Ed. 
1263. 
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V. The action below was barred by limitations or laches 
and should have been dismissed. Counts II and III of 
the complaint concern transactions which were concluded 
in January of 1943. The complaint sought the recovery 
of personal property, that is, stock in a private corpora¬ 
tion for the use of another private corporation. Actions 
to recover personal property or damages for its unlaw¬ 
ful detention must be brought within three years from 
the date the cause of action accrued (District of Colum¬ 
bia Code, Title 12, Section 201, 1951 Edition). The com¬ 
plaint below was filed eight years after the cause of ac¬ 
tion accrued and was tried eleven years thereafter. It 
was barred by limitations and should have been dismissed. 

District Florida Corporation v. Penny, 62 App. D. C. 
268, 66 F. 2d 794; 

St. Mary's Magdalen College v. Attorney General, 6 
H.L.C. 189, 10 Eng. Rep. 1267. 

As the complaint also sought money judgments, it inter¬ 
mingled legal and equitable claims. Therefore, limitations 
rather than laches barred the action. 

Filson v. Fountain , 90 U. S. App. D. C. 273, 197 F. 2d 
383. 

If the complaint was not barred by limitations, the evi¬ 
dence showed that the defendants, and appellants here, 
were all prejudiced by the delay, that five witnesses fa¬ 
miliar with the challenged transactions died prior to the 
filing of the action, that the records of the Foundation 
with a few exceptions had been discarded, that the ap¬ 
pellants substantially changed their positions, relying 
upon the finality of the transactions challenged, and that 
the delay itself because of its length (8 to 11 years) preju¬ 
diced appellants because witnesses had aged and the 
memories of the witnesses had faded. 

Russell v. Todd , 309 U. S. 280, 287; 84 L. Ed. 754. 
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VI-VII. The findings and judgment of the court below 
were not established by a fair preponderance of the evi¬ 
dence and the failure to tender the considerations with 
interest thereon paid for the stock in the two transac¬ 
tions set aside below barred a judgment rescinding the 
transactions occurring in January of 1943. Count II of 
the complaint sought to set aside a sale on January 10, 
1943 of 833 shares of Longfellow Building stock by the 
Foundation to the Mount Vernon Mortgage Corporation 
at a price of $33.50 per share, or a total consideration of 
$27,709.50. No offer was ever made to return this con¬ 
sideration or any part thereof. Count III seeks to set 
aside a transfer of 100 shares of stock of the Longfellow 
Building Corporation which the appellant, Mrs. Mittell, 
now Mrs. Caminita, purchased by reducing a note of 
$12,000 which she held against the Foundation to $8,650.00 
by entering a credit on that note of $3,350.00, or a price 
of $33.50 per share for the mentioned 100 shares. Mrs. 
Mittell never attempted to recover the balance owed her 
on this note, believing herself to be the owner of the 
mentioned 100 shares. No offer was ever made to restore 
Mrs. Mittell to status quo or to return to her the con¬ 
sideration she credited in the transaction. It is settled 
law in the District of Columbia before a recision be 
allowed that the person seeking recision must do equity 
and at least offer to return the consideration, which was 
never done in this case. Hence, it was error for the court 
below to enter a judgment of recision and this judgment 
should be reversed. 

Singer v. Freeman, 66 App. D. C. 191, 85 F. 2d 690, 692; 

Lyon v. Allen, 11 App. D. C. 543. 

Counts II and III of the complaint below allege that 
the equity in the Longfellow Building of the Longfellow 
Building Corporation in January of 1943 was worth 
$2,000,000, and each share of its stock was worth $1,045.00. 
These allegations were never amended and the evidence 
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failed utterly to establish them. Thus, the total equity 
established by the highest figure submitted by the Gov- i 
ernment could not be computed to be in excess of $300,000, 
which, of course, was denied by other evidence, and the j 
highest value placed on each share of stock, including 
control features, was $125 per share, which, of course, 
was denied by other evidence. Into this value of the 
stock went the theory that the building in 1943 was worth 
$1,800,000 which was the testimony of the witness May, 
a paid employee of the General Services Administration, 
whereas all other experts, and there were four in number, 
generally agreed that the building had a value of about 
$1,600,000 and at that time was encumbered at approxi¬ 
mately $1,500,000. As stock experts disagreed on the 
value of the stock, with several of them taking the posi¬ 
tion that the stock had no value and others taking the 
position that it was worth $5.50 per share in January, 

1943, and because the court below failed to view the prem¬ 
ises, the findings and conclusions of value of the court j 
were not established by a fair preponderance of the evi- ! 
dence and a judgment in favor of the appellants dismiss- j 
ing counts II and III should have been entered. 

VIII. The erroneous rulings of the court below and 
its erroneous restriction of appellants’ right of cross- j 
examination deprived the appellants of a fair and im- j 
partial trial, which necessitates reversal. The court be- ! 
low erroneously received much prejudcial testimony, j 
Thus, the court permitted the single expert testifying j 
for the plaintiff, as to the value of the Longfellow Build- j 
ing to value that building not on the basis of a capitalizes - j 
tion of its income but rather on his opinion of its market j 
value, based on reproduction costs, using the Boeckh j 
indices as the basis therefor, yet permitted the two so- j 
called stock experts called in support of the allegations j 
of the complaint to predicate their value of the stock on j 
the capitalization of income. This was done because on a j 
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capitalization value the building had a value of only $770,- 
000, (J. A. 209) whereas the plaintiff’s stock experts wanted 
to use a value of $1,800,000 as the basis for reconstructing 
the capitalized value of the stock, using income formulas 
therefor. The court also received evidence of the loan value 
of the building years later, when the witness giving that 
value testified he could not give market value because he 
had not calculated market value as of that later time. The 
court below also permitted expert testimony in support of 
the complaint based upon hearsay facts which were not 
developed in the evidence. And contra, the court errone¬ 
ously rejected the proffered expert testimony of two well 
known bankers, Mr. Addison and Mr. Burton, concerning 
the value of the stock of the Longfellow Building Corpora¬ 
tion in January of 1943, made on behalf of the appelllants. 
The court also rejected expert testimony of a well known 
engineer, architect and appraiser and a person who had 
great experience in stock transfers involving buildings 
financed through Government loans and Government insur¬ 
ance, concerning the value of the stock of the Longfellow 
Building Corporation in January of 1943. The court below 
also erroneously refused to allow the witnesses, Highfield 
and Sothoron, to answer specific questions relating to the 
gravamen of the charges alleged in the complaint. Further, 
the trial court erroneously, on several occasions, restricted 
the right of cross-examination of counsel for the appellants 
by ruling that such counsel did not have the right to cross- 
examine witnesses called by other parties. This rul¬ 
ing was based on the theory that if the court felt a 
witness was not hostile to the clients represented by 
counsel asking the questions at that time, that counsel had 
no right to cross examine such witness, even though he did 
not call the witness. This restriction of the right of cross 
examination impaired appellants’ defense and was prej¬ 
udicial error. The court also erroneously rejected appel¬ 
lants’ offer to prove that the United States, acting through 
its Bureau of Internal Revenue, had made an investigation 
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of the affairs of the Foundation and had ruled that from 
July, 1942 to December, 1943, the Foundation was in the 
process of being liquidated, and that in December of 1943 
its liquidation had been completed and, therefore, its tax 
examption was revoked as of December, 1943 and that this 
official ruling occurred before the action below was filed by 
other representatives of the United States. The evidence 
proffered by appellants was material because it bore on the 
questions of value, good faith and whether the objectives 
of the Foundation had been abandoned, because if they had 
been abandoned, then the stock herein involved which had 
been donated to the Foundation without consideration, 
should the Foundation be the owner of that stock on liqui¬ 
dation would have reverted to the donor, Mr. Sherman F. 
Mittell, and because he was deceased at the time the action 
below was filed, would have reverted to his widow, the ap¬ 
pellant, Mrs. Mittell, and to their minor son, under the 
principles announced by this Court in Rosa Campbell 
Mission v. Richardson , 64 App. D. C. 21, 73 F. 2d 601. 
As the proffered evidence formed a link in the chain of 
evidence concerning the defenses of the appellants, it was 
error to reject this evidence, particularly when the form of 
the proffers was never questioned below, and this error was 
prejudicial and deprived appellants of a fair and impartial 
trial. 

McCandless v. United States , 29S U. S. 342,80 L. Ed. 1205. 

ARGUMENT 

I 

The Court Below Lacked Jurisdiction and the Case Should Be 
Remanded With Instructions for the Entry of a Judgment for 
Appellants Dismissing the Complaint 

The complaint below for reels ion of stock transfers (J. A. 
2) was filed September 28, 1951 by “ J. Howard McGrath, 
Attorney General of the United States * * * in behalf of the 
unknown beneficiaries of the National Home Library Foun- 
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dation, a charitable corporation, * *. (J. A. 2-3) It 

alleged the Foundation “is a charitable corporation, char¬ 
tered in 1932 by the laws of the District of Columbia” and 
quoted from the Foundation’s charter the particular busi¬ 
ness and objects of the corporation. (J. A. 3) No other 
allegations appear in the complaint concerning the actual 
functioning and the actual operations of the Foundation 
subsequent to its chartering in 1932. The complaint was 
signed by the then United States Attorney, George Morris 
Fay. 

On April 7, 1952 Attorney General McGrath was asked 
to resign. James P. McGranerv, his successor, was con¬ 
firmed by the Senate, on May 20, 1952 and on May 27, 1952 
McGranerv was sworn in as Attorney General. ( Journal 
of the Executive Proceedings of the United States Senate, 
Vol. 94 of the 82nd Congress, Page 462) Herbert Brownell, 
Jr. succeeded McGranery as Attorney General and his ap¬ 
pointment was confirmed January 21, 1953 and he was 
sworn in as Attorney General on January 22, 1953. ( Jour¬ 
nal of the Executive Proceedings of the United States 
Senate, Vol. 95 of the 83rd Congress, Page 72) United 
States Attorney Fay resigned October 31, 1951. Charles 
M. Irelan, his successor, was confirmed by the Senate on 
October 19, 1951 and Irelan was sworn in on November 1, 
1951 as United States Attorney. ( Journal of the Executive 
Proceedings of the United States Senate, Vol. 93, 82nd 
Congress, Page 773) Leo A. Rover succeeded Irelan and 
his nomination was confirmed by the Senate on April 14, 
1953 and he was sworn in as Lmited States Attorney on 
April 21, 1953. ( Journal of the Executive Proceedings of 
the United States Senate, Vol. 95, 83rd Congress, Page 
286) 

Assuming the Foundation to be a charity, which is 
denied, no substitution of either of the successors to 
Attorney General McGrath has ever been made in the 
action since the filing of the complaint on September 28, 
1951 and no substitution of either of the successors to 
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United States Attorney Fay has been made in the action 
since the filing of the complaint on September 28, 1951. 
Appellants moved to dismiss the action for a lack of juris¬ 
diction in the court below to consider and adjudicate it. 
(T. 1915-1916) After the court below overruled appellants’ 
motion to dismiss for lack of jurisdiction, appellants re¬ 
asserted this defense in their answer generally and spe¬ 
cifically. (See first, second and third defenses of answer 
filed June 10, 1952) (J. A. 27) When the case came on for 
hearing and after the case in chief submitted in support of 
the complaint had closed (J. A. 324) and in the absence of 
a substitution of the successors of McGrath and/or Fay, 
and after counsel presenting the claims against appellants 
had refused to substitute a successor or successors as 
plaintiff or plaintiffs below, appellants renewed (J. A. 324) 
their motion to dimiss the action because there was no 
plaintiff in the case for lack of a substitution of a plaintiff 
and as the action was not one for the benefit of the United 
States but had been brought on behalf of the unknown 
beneficiaries of the Foundation which Attorney General 
McGrath had originally alleged was a charity, the court had 
no jurisdiction (J. A. 325) and asked for a dismissal in 
favor of appellants. (J. A. 328) This proper motion of 
appellants was erroneously denied by the court below. 
(J. A. 333) At the conclusion of all the evidence, appellants 
renewed their motion for the entry of a judgment in their 
favor because of the failure to substitute a party plaintiff 
and for a lack of jurisdiction. The court below heard 
arguments on this motion, received written briefs thereon 
but denied it and erroneously entered findings and a judg¬ 
ment against the appellants. (J. A. 32-46,46-47). 

Rule 25(d) of the Federal Rules of Civil Procedure super¬ 
seding 28 U.S.C.A. 7S0 provides that when an officer of the 
United States is a party to an action and during its pend¬ 
ency resigns as here, “The action may be continued and 
maintained by or against his successor, if within 6 months 
after the successor takes office it is shown to the court 
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that there is a substantial need for so continuing and 
maintaining it." No substitution of the successor 
to McGrath or the successor to Fay was made within 
the six months from the dates their successors took office 
and, in fact, no such substitution has been made up to the 
present time. The failure to substitute such successor or 
successors deprived the court below of jurisdiction because 
the action lacked a party plaintiff and the action should 
have been dismissed and should not have proceeded to trial. 

J. Howard McGrath, et cetera v. National Associa¬ 
tion of Manufacturers, 344 U. S. 804,97 L. Ed. 27. 

Snyder v. Buck, 340 U. S. 15, 95 L. Ed. 58. 

Buck v. Snyder, S5 U. S. App. D. C. 428, 179 F. 2d 
466; affirmed supra 340 U. S. 15, 95 L. Ed. 58. 

Defense Supplies Corporation v. Lawrence W. Co., 

336 IT. S. 631, 93 L. Ed. 931. 

United States Ex Rel Cloussen v. Curran, 279 U. S. 

590, 72 L. Ed. 720. 

We will discuss only two of the cited cases briefly. In the 
Snyder case, the Supreme Court reviewed this Court’s deci¬ 
sion in the Buck case. In these cases the facts were that 
Snyder filed an action in the United States District Court 
for the District of Columbia against Paymaster General 
Buck of the United States Navy, claiming as a widow of a 
member of the Naval Service she was entitled to a death 
gratuity (340 U. S. 16). The District Court held for the 
plaintiff Snyder and ordered Buck to pay the allowance. 
Judgment was entered January 30, 1948. On March 18, 
1948 a notice of appeal was filed in the name of Buck. How¬ 
ever, on March 1,1948 Buck had retired and Rear Admiral 
Foster had succeeded him in office (340 U. S. 16). Neither 
party made any effort within the six months period pro¬ 
vided for in Rule 25(d) of the Rules of Civil Procedure to 
substitute Foster. Accordingly, this Court ruled that the 
action had abated, vacated the judgment and remanded the 
cause to the District Court with directions to dismiss the 
complaint (340 U. S. 17-18). The Supreme Court of the 
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United States affirmed this reversal and remand of this 
Court with instructions to dismiss the complaint, stating 
(p. 19) “there was a failure to move for institution within 
the statutory period” and that it was the declared policy 
of Congress where there was such a failure to sub¬ 
stitute that any judgment rendered below, whether for 
or against a party, should be vacated with directions 
to dismiss the cause of action as abated. It was argued in 
the Supreme Court (p. 20) that “when an act or rule pro¬ 
vides for substitution in an action * * # brought by or 
against an officer of the United States * * * and relating to 
the present or future discharge of his official duties,” such 
language should be construed to cover only “actions 
brought against officials” of the United States. The Su¬ 
preme Court rejected this contention and held (p. 20) such a 
contention would require more than a tailoring of the 
language and would require its “full alteration” and if 
such language is to be altered to mean this “the amendment 
process is available for that purpose.” Therefore, the 
Supreme Court concluded (pp. 21-22) that because there 
had been no substitution within the six months period, the 
action lacked a necessary party and this statutory barrier 
deprived the court of jurisdiction and as we said, affirmed 
this Court’s decision that the case should be remanded to 
the District Court with instructions to dismiss the com¬ 
plaint as abated. 

Referring to this Court’s opinion in the case of Buck v. 
Snyder, 85 U. S. App. D. C. 428, 179 F. 2d 466, this Court, 
after argument of counsel, requested the parties to file 
memoranda on the question of whether the case had abated 
and after receiving these memoranda properly held: 

“On consideration whereof, and it appearing 
that appellant Rear Admiral W. A. Buck, sued 
herein as Paymaster General of the Navy, resigned 
such office on March 1,1948, and was succeeded by 
Real Admiral Edwin D. Foster, who now holds 
that office, and it appearing that no motion was 



40 


made under Section IT of the Act of February 13, 

1925 (formerly Sec. 780, Title 28, U. S. Code, which 
was repeanled" by the Act of June 25,1948 ,Ch. 646, 

62 Stat. 992, effective September 1, 1948), request¬ 
ing the Court to ‘permit the cause to be continued 
and maintained by or against the successor in of¬ 
fice of such officer,’ and that the six-months period 
within which such a motion could have been made 
expired September 1, 1948, and the Court being of 
opinion that the action has abated because of 
failure to substitute appellant's successor (See De¬ 
fense Supplies Corp. v. Lawrence Co., 1949, 336 
U. S. 631, 69 S. Ct. 762, particularly that portion 
of the opinion dealing with United States ex rel. 
Claussen v. Curran, 1928, 276 U. S. 590, 48 S. Ct. 

206, 72 L. Ed. 720) it is 

Ordered by the Court that the judgment of the 
District Court on appeal in this case be, and it is 
hereby, vacated and that this case be, and it is here¬ 
by, remanded to the District Court with directions 
to dismiss the complaint as abated.” 

As failure to substitute either the successors to 
McGrath or the successors to Fay was called to the 
attention of the court below, and no such substitution was 
made or has since been made, the motions of appellants to 
dismiss the action because of a lack of jurisdiction should 
have been granted and this Court should remand the case 
to the District Court with instructions to dismiss the com¬ 
plaint as abated. 

II 

The Foundation Was Not Proved to be a Charity Therefore 
the Complaint Should have Been Dismissed 

As we have shown, the complaint in this action alleged 
the National Home Library Foundation is a charity and 
then merely quotes in support thereof from the Certificate 
of Incorporation the purposes and objectives of the cor¬ 
poration. No evidence was submitted in support of the 
complaint in the trial of the action that the Foundation 
functioned as a charity. In fact, all witnesses who were 


called and testified in the case in chief in support of the 
complaint testified that no books were ever given away by 
the Foundation, that it printed books, published them and 
endeavored to sell those books in the commercial market. 
The Books were paper bound books listed to sell for 15^, 25^, 
50^ and 75^ per copy. As the Foundation had on hand on 
the death of its President and principal sponsor, Sherman 
Mittell, some 500,000 to 850,000 such books, it is obvious 
that if sold at list, even with a substantial reduction from 
the list price, the Foundation would have realized a very 
handsome profit. There was no evidence that books of the 
Foundation were being published to be used for such edu¬ 
cational purposes as study in schools or other institutions 
of learning. All that the evidence showed was that books 
printed and published by the Foundation were to be sold 
in the commercial market and for a profit. (J. A. 680) 
The remaining living sponsor, Roy S. Thurman, testified, 
and his testimony was not disputed, that no books were 
given to charity, that there was a profit objective in the 
corporation and that if any profits were realized that he 
and Mittell would share those profits by the taking of 
salaries, and these salaries would be such that there would 
be no profits above them to be distributed for other pur¬ 
poses. (J. A. 690-691) Thus, under the charter of this 
corporation while it is true it was not organized as a 
stock corporation and the charter stated it was to be 
a non-profit one, nevertheless that charter authorized 
the corporation to engage in business calculated to make 
books more easily available to great numbers of our popula¬ 
tion, that the corporation had the authority to urge the 
reading of good literature and could use advertising meas¬ 
ures to further the sale to the public of the corporation’s 
books (J.A. 768). Thus, the charter authorized advertising 
through printed announcements, radio broadcasts and news¬ 
papers. The charter also authorized lectures, exhibits, 
meetings and conferences in furtherance of the primary 
business of selling books in paper bound volumes at reduced 
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prices to ultimate consumers. The corporation’s charter 
authorized it to perform every lawful act necessary or ex¬ 
pedient to the conduct of its business affairs. The objec¬ 
tive of the corporation was primarily the business of pub¬ 
lishing and selling books at low prices (J. A. 768) There 
was no evidence submitted in support of the complaint that 
there was any free distribution of books. While the cor¬ 
poration was not successful, the record shows that it had 
on hand for sale to commercial outlets at the time of the 
death of its President, Mittell, in July, 1942, hundreds of 
thousands of paper bound books, estimated to be as many as 
850,000. (J. A. 248) As the debts of the Foundation at 
that time approximated $38,000.00, including a $12,000.00 
debt owed to the widow of Mittell for money loaned the 
Foundation, it is plain that had these books been sold at 
their usual discount rates, the corporation would have made 
a tremendous profit. In these circumstances, we say that 
this Court’s decision in Oxford University Book Store v. 
Helvering, 65 App. D. C. 364, 83 F. 2d 710, is controlling. 
In that case a corporation was formed (not as a part of a 
university) which dealt in the sale of educational text books 
and like material. The corporation confined their basic 
distribution of this educational material to students but in 
doing so sold its books. The book store in the Helvering 
case had been operated successfully and from the sales of its 
books had made a profit, which profit under the terms 
of the By-Laws could have been applied and distrib¬ 
uted to any educational, charitable or benevolent in¬ 
stitution or for any charitable purpose. This cor¬ 
poration sought to avoid the payment of taxes on the ground 
that it was a charity. This contention was rejected by this 
Court and it was held that the provisions of the charter of 
the book store were sufficiently broad to permit it to en¬ 
gage in business not confined to educational purposes for 
the sole accommodation of the students and the facultv of 
the university and notwithstanding that the types of books 
sold by the book store were all educational, ruled “the mere 
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business of selling books or otherwise merchandising on a 
college campus does not connote ‘an educational purpose.’ ” 
This Court also pointed out that where a part of the earn¬ 
ings of a book selling corporation were to be paid to private 
individuals, as was intended by the sponsors of the Founda¬ 
tion below, that fact militates against the contention that 
the corporation is not being operated for profit. Accord¬ 
ingly, this Court concluded that book selling does not con¬ 
stitute a charity and when the corporation itself is not en¬ 
gaged in education like a university, it is not a charity and 
is, therefore, subject to both income and profits taxes. As 
the record here established that the Foundation below 
functioned in the same manner as any other corporation 
engaged in the publication and sale of books, the Founda¬ 
tion was not a charity but was in fact conducted as and was 
an ordinary business corporation. We, therefore, submit 
that neither the Attorney General nor the United States 
Attorney had any standing to maintain this action, that the 
parens patriae doctrine applies only to charitable trusts 
and hence was not applicable here and could not be invoked 
as a means of questioning business transactions engaged in 
by the Foundation, the last of which occurred in January, 
1943. 

m 

The Complaint Below Should Have Been Dismissed Because of 
A Lack of Indispensable Parties 

The complaint was filed in 1951 by the then Attorney 
General of the United States on behalf of unknown benefi¬ 
ciaries of the Foundation. The Attorney General neces¬ 
sarily was proceeding on the theory that as chief law officer 
of the United States he had a right on behalf of the benefi¬ 
ciaries of the Foundation to inquire into its internal affairs. 
However, the action is in no sense one by the United States. 
The United States has no title in any of the personal prop¬ 
erty or money involved in the financial transactions at¬ 
tacked which occurred many years ago. Any personal 
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property or any money recovered did not become the 
property of the United States or any agency thereof but 
always belonged to a private person or persons. Neither 
the Attorney General of the United States nor the United 
States Attorney would have any control over any of the 
property or money involved in this action. 

All the Attorney General was doing was performing the 
same function that an “ex rel” or a “conduit” proceeding 
would accomplish. In ex rel, conduit or parens patriae 
proceedings, the rights of private individuals are restored, 
and possibly the rights of the beneficiaries of a charity 
would be protected. In such circumstances, however, not 
the United States but the officer of the United States seek¬ 
ing to enforce the private rights is the party to the proceed¬ 
ing. A review of the history of parens patriae proceeding 
will show that all suits of this nature in the past have been 
filed in the name of the Attorney General and that in such 
suits he was functioning only to call upon a court to see that 
right was done and that charities were not misused. The 
early cases conducted under the parens patriae theory and 
the functions of the Attorney General therein are discussed 
in Vidal, et al v. Girard's Executors, 2 Howard 127 at pp. 
193-195. As the Attorney General who instituted this ac¬ 
tion left office and two Attorneys General succeeded him, 
and as the United States Attorney who signed the com¬ 
plaint left office and two United States Attorneys succeeded 
him, and no substitution of a party plaintiff occurred, the 
action below lacked a plaintiff and, therefore, the court 
lacked jurisdiction to proceed in the absence of such an 
indispensable party. Snyder v. Buck, supra, Buck v. Snyder f 
supra. 

Moreover, all witnesses familiar with the affairs of the 
Foundation testified that on the death of Sherman Mittell, 
the President and person wffio was actually conducting the 
business affairs of the Foundation, in July, 1942, the trus¬ 
tees decided that he could not be replaced and because the 
Foundation was hopelessly insolvent, that its affairs should 
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be liquidated, its objectives abandoned and all of its out¬ 
standing debts and obligations satisfied from the proceeds 
derived from the sales of all of the Foundation’s assets. 

(J. A. 64-65,100-101,172) The United States itself through 
its Bureau of Internal Revenue, conducted an investigation 
into the affairs of the Foundation and as the appellants 
offered to prove (J. A. 245-246, 468-471) ruled, on June 4, 
1951, months prior to the filing of the complaint below: 

“The question of your present status for federal 
income tax purposes is under consideration in this 
office. Information secured as a result of an in¬ 
vestigation by the Office of the Internal Revenue 
Agent in Charge, Baltimore, Maryland, discloses j 

that you ceased operations in July, 1942, after 
the date of your President, Sherman F. Mittell, 
that you were in the process of liquidation during 
the period from July, 1942 until December, 1943, 
at which time your liquidation was completed.” j 

“In view of the foregoing it is the opinion of 
this office that the exemption to which you were 
held entitled to by Bureau ruling of September 9, 

1938, terminated as of December 31, 1943, and the 
Bureau ruling of September 9,1938, is hereby mod¬ 
ified accordingly. 

/S/ Deputy Commissioner of 
Internal Revenue.” 

i 

And in fact the Foundation’s objectives had been j 
abandoned since December of 1943 when the affairs of j 
the Foundation were completely liquidated and years 
later because thereof all records, except the minutes and j 
a few isolated bills, were discarded on advice of counsel j 
as being of no further need or interest, after having been j 
stored for years. (J.A. 67) The record further shows j 
that all of the stock in the Longfellow Building Corpora- • 
tion, which ultimately was registered in the name of the ! 
Foundation, without any consideration therefore having j 
been paid, had been donated to the Foundation by Sher- j 
man F. Mittell, one of its principal founders, including j 
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the 6 shares of stock which the court below has directed 
be returned to the Foundation with all dividends thereon. 
In these circumstances it would be improper to permit 
the Attorney General or any other law enforcement officer 
1 to institute and prosecute an action seeking to recover 
such stock and the dividends thereon for the unknown 
beneficiaries of the Foundation, the reason being that 
when the objectives of a charity are abandoned and the 
original purpose of such an association has been aban¬ 
doned because of the death of the person seeking to carry 
out the objectives of the charity, under the law of the 
District of Columbia, as well as of most of the states, anv 
property which may have been given or contributed to 
the charity reverts to the original donor or to his heirs 
and not to the beneficiaries of the charity. In such cir¬ 
cumstances it makes no difference that the liquidation 
of the charity is the result of an agreement on the part 
of the former members, such as the Board of Trustees of 
the charity, or is accomplished by actual abandonment 
and non-user. In either case, the donated property re¬ 
verts to the donor or his heirs. In this instance, as the 
stock now sought to be returned had been donated without 
any consideration to the Foundation by Sherman F. Mit- 
tell who is now deceased, and because the objectives and 
purposes of the Foundation have been abandoned since 
December of 1943, if any private person is entitled to 
such stock and the dividends thereof, it would be Mit- 
tells heirs, i.e. the appellant, Fannie S. Mittell, his widow 
and heir infant son, (J.A. 52) and not '‘the unknown 
beneficiaries of the Foundation.” 

District of Columbia v. Cheesin, 66 App. D. C. 661, 73 
F. 2d. SSL .. 

In the Cheesin case, a religious mission known as the 
Rosa Campbell Mission had been created as a charitable 
association in the year 1912 and during the life of Rosa 
Campbell the mission conducted religious services on 


Rosa Campbell / 

66 App. D. C. 21, 73 F. 


Richardson, 

2d 661 
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Lot 19 in Square 1846, which had been conveyed for a 
nominal consideration by Rosa Campbell to the Mission 
during her lifetime. The deed was the usual form of 
conveyance in the District of Columbia and contained no 
restrictions on the title being conveyed and contained no 
trust provisions. This deed was recorded in 1912. In 
May of 1913 seven persons designating themselves as 
Trustees of the Mission filed a Certificate in the office 
of the Recorder of Deeds of the District of Columbia 
in the name of the Mission and this certificate showed the 
election of Rosa Campbell and seven other persons as its 
Trustees. Rosa Campbell died in 1915. Six years later 
the lot deeded to the Mission and certain other property 
belonging to Rosa Campbell were condemned by the 
District, an award was made for the taking of this prop¬ 
erty and it was deposited in the registry of the court. 
The Executor of the estate of a deceased sister of Rosa 
Campbell claimed the fund, as well as James R. Moss, 
one of the Trustees named in the certificate filed with the 
Recorder of Deeds. The matter was referred to the 

Auditor who determined that the last missionarv work 

* 

done by the mission was at the time of Mrs. Campbell's 
death and that the mission’s work was discontinued after 
Rosa Campbell’s death. Accordingly, the Auditor ruled 
that the lot belonged to the heirs-at-law of Rosa Camp¬ 
bell. Exceptions to the Auditor’s report were overruled 
and the District Court directed that the fund be divided 
among the heirs-at-law of Rosa Campbell. This Court 
affirmed the action of the District Court, ruling that it 
didn't make any difference whether there was a defect 
in the recordation of the certificate of the Mission and 
it would have made no difference if the Certificate of 
Incorporation were properly filed and recorded because it 
appeared from the record (p. 22) that “* * * whatever the 
original purpose of the association may have been, it 
was altogether abandoned on the death of Rosa Camp¬ 
bell, so that for approximately seventeen years before 
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the District took the property, the society was wholly 
disbanded and all of its activities at an end and in those 
circumstances the law in the District of Columbia, as well 
as in most states, is that any property which may have 
been given or contributed to the society reverts to the 
original donor or his heirs. It makes no difference in 
this result whether the dissolution is a result of agree¬ 
ment on the part of the former members or is accomp¬ 
lished by abandonment or non-user. * * * In either case 
the property reverts.” 

Accordingly, there was no basis to permit a parens 
patriae action to proceed in this case, as on a setting 
aside of the stock transactions here involved, the stock 
because of the abandonment and liquidation of the Foun¬ 
dation, would have to revert to Sherman F. Mittell’s 
heirs. As the infant son of Mittell is not a party to this 
action, (J.A. 52) the action lacks an indispensable party, 
which requires that the complaint be dismissed. 

Assuming that a parens patriae action could be main¬ 
tained under the facts here involved, which is denied, the 
records below show that the Board of Trustees of the 
Foundation at its last meeting (Plaintiff’s Ex. No. 1, 
Meeting of December 9, 1943, J.A. 77S-779) was composed 
of the appellant, Fannie S. Mittell, and two other per¬ 
sons who appeared as witnesses in the trial below, Robert 
B. Craig (J.A. 152) and Sidney Acey Carrawav. (JA. 
84) Robert B. Craig and Sidney Acey Carraway were 
never made parties plaintiff or defendant in the action. 
(J.A. 2) The transactions sought to be set aside were 
approved by this Board of Trustees. (J.A. 775-776, 777) 
All members of the Board appeared, testified that the 
actions which they took were taken in good faith in the 
best interest of the Foundation and that the Foundation 
on the sale of its assets was thereupon abandoned and 
liquidated. Nevertheless, the complaint below prays that 
new trustees be substituted in place of these trustees, in- 
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eluding two trustees not made parties to the complaint, 
and that the new substituted trustees be authorized to 
conduct the affairs of the Foundation. (J.A. 14) The 
absence of these indispensable parties defendant, that is, 
the trustees Craig and Carraway, was called to the atten¬ 
tion of the court below and a motion to dismiss, because 
they were not made parties, was made by the appellants 
below-, but was improperly overruled on the theory that 
such trustees were not indispensable. (J.A. 326-327) 
As the removal of all the trustees was prayed for and 
as the court below is in effect removing all trustees and 
has retained jurisdiction for the purpose of substituting 
new T trustees to conduct the affairs of the Foundation, w-e 
submit that it is obvious that the trustees, Craig and 
Carraway, are indispensable parties. The judgment below 
attempts in a back-handed sort of way to remove these 
trustees by finding they impliedly renounced their offices 
(J.A. 46) and by reserving jurisdiction to appoint trustees 
to act in their place and stead (J.A. 46) is abortive and is 
subject to readjudication. In such circumstances, courts 
refuse to proceed and will dismiss a complaint for lack 
of jurisdiction because of the absence of indipensable 
parties. 

Arizona v. California, 298 U. S. 55S, 80 L. Ed. 1331. 

In the Arizona case, a dispute arose between Arizona 
and California over the partition and appropriation of 
the waters of the Colorado River. All states bordering 
on the river were parties to the action. The United 
States had not consented to be sued and was not a party. 
It was vigorously contended in the Arizona case that 
because all of the interested states were parties, as 
among these states a proper adjudication of their rights 
to use the disputed waters could be made and the rights 
of the states could be decided subject to any superior 
but unexercised rights of the United States. 

In the case at bar, if the relief is restricted only to the 
trustee who is a party, Mrs. Mittell, and she only is re- 
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moved, the Board of Trustees of the Foundation would 
still be composed of a substituted trustee and the two 
trustees which the court lacks power to remove because 
not parties to this action, Craig and Carraway. Such a 
result is clearlv abortive and inconclusive. Thus, such a 
new Board of Trustees would have a perfect right if they 
saw fit to reapprove the acts sought to be vacated. 
Obviously the trustees, Craig and Carraway, are not 
bound by anything which the court below has attempted to 
do and are not bound by the final judgment entered below. 
In the absence of the two trustees, Craig and Carraway, 
in the absence of a plaintiff as no successor Attorney 
General and no successor United States Attornev were 
ever joined as parties to this action, and in the absence 
of the infant heir of Sherman F. Mittell born in De¬ 
cember 1941, (J.A. 52) it is clear that the proceedings 
below are abortive, nondeterminative and they should 
have been dismissed because of the absence of indispen¬ 
sable parties. The Supreme Court in the Arizona case 
pointed out that as no decree could be rendered which 
would bind or affect the United States, there was no 
inducement for the court to decide what the rights of 
the states were in the controversy over the waters of the 
Colorado River because any decree or judgment which 
might be rendered in that case because of the absence 
of the United States could have no finality. To the same 
effect are: 

Calif . v. Southern Pacific Co., 157 U. S. 229, 251, 257, 
39 L. Ed. 683; 

Minnesota v. Northern Securities Co., 184 U.S. 199, 
235; 245-247; 46 L. Ed. 499; 

International Postal Supply Co. v. Bruce, 194 U. S. 
601, 606; 48 L. Ed. 499; 

Texas v. Interstate Commerce Commission, 258 U. S. 
158, 163; 66 L. Ed. 158. 
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A bill of complaint will not be entertained which, if 
filed, could only be dismissed because of the absence of the 
United States as a party. 

Louisiana v. McAdoo, 234 U. S. 627, 58 L. Ed. 1506. 

The law is well settled that a court lacks jurisdiction 
where an indispensable party, that is, a party whose 
rights are to be affected by the final judgment and whose 
rights are interwoven with the rights of other litigants, 
is absent. 

Arizona v. California, supra; 

Shields v. Barrow, 58 U. S. 130; 15 L. Ed. 158; 

Barney v. Baltimore, 73 U. S. 280; 18 L. Ed. 825; 

Waterman v. Canal-La, Bank & Tr. Co., 215 U. S. 33, 
54 L. Ed. 80; 

Niles-Bement-Pond Co. v. Iron Moulder's Union, 254 
U. S. 77, 80; 65 L. Ed. 145; 

Commomvealth Tr. Co. of Pittsburgh v. Smith, 266 
U. S. 152; 69 L. Ed. 219 

State of Washington v. United States, 87 F. 2d, 421; 

Green v. Brophy, 110 F. 2d., 539, 541; 

Gerard v. Mercer, 62 F. Supp. 28; 

Grand River Dam Authority v. Parker , 40 F. Supp. 


The Issues in this Action are Res Adjudicata Because of the 
Judgments of Dismissal Entered By The Court Below in a 
Proceeding Concerning Substantially the Same Parties/ the 
Same Subject Matters, Seeking Substantially the Same Re¬ 
lief Entitled ABE LINCOLN MAHONY v. NATIONAL HOME 
LIBRARY FOUNDATION, ET AL, Civil Action No. 1979-50. 

The court below judicially noticed and received in 
evidence the pleadings, proceedings, motions, stipulation 
and orders entered in Civil Action No. 1979-50. (J.A. 

837-857) 

A comparison of the complaint in the Mahony case 
with the complaint filed below will show that both com- 
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plaints involve substantially the same parties, the same 
subject matter, sought the reeision and cancellation of the 
same stock transactions on behalf of the National Home 
Library Foundation, sought the return of the same divi¬ 
dends and profits, sought the removal of the same trustees 
and sought the appointment of new trustees. While the 
Attorney General was not a party to the Mahony case, 
the United States Attorney was named as a party because, 
as the chief law enforcement agent of the United States 
in the District of Columbia, he had the authority to 
represent the beneficiaries of the National Homo Library 
Foundation and because by the terms of District of Colum¬ 
bia law he was given jurisdiction over District of Colum¬ 
bia corporations and their dissolution. All defendants 
(i.e. appellants here) except the United States Attorney 
filed motions to dismiss the complaint in the Mahony case. 
Judge Tamm, after hearing arguments on the motions, 
dismissed the complaint principally because it was barred 
by limitations and laches. (J.A. 851-852) United States 
Attorney Fay did not file a mandatory counterclaim con¬ 
cerning the claims now realleged below hence these claims 
were waived and therefore the action below should be 
dismissed. Rule 13 (F.R.C.P.). Thereafter, and instead, 
by stipulation entered into by counsel for the plaintiff 
Mahony and the United States Attorney, the complaint 
was dismissed as to the United States Attorney. The 
judgments of dismissal were never appealed and have 
become final. These judgments of dismissal in the 
Mahony case render the issue in the instant case both 
waived and res ad judicata. 

Commissioner of Internal Revenue v. Sunnen, 333 
U. S. 591, 92 L. Ed. 898; 

Sunshine Coal Co. v. Adkins , 310 U. S. 391, 84 L. Ed. 
1263; 

Wyoming v. Colorado , 286 U. S. 494, 76 L. Ed. 1245. 

The Supreme Court of the United States has pointed 
out that where the issues in separate suits are substan- 
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tially the same, even though the parties are not identical, 
a dismissal of one of the actions will render the issues in 
another action res ad judicata. In the Sunshine Coal case, 
supra, the Supreme Court held (p. 402): 

“Where the issues in separate suits are the same, j 
the fact that the parties are not precisely identical is j 
not necessarily fatal. As stated in Chicago, R. I. & P. 
Ry. Co. v. Schendel, 270 U. S. 611, 630, 'Identity of I 
parties is not a mere matter of form, but of substance, j 
Parties nominally the same may be, in legal effect, | 
different, . . . and parties nominally different may be, 
in legal effect, the same/ A judgment is res judicata j 
in a second action upon the same claim between the I 
same parties or those in privity with them. Cromwell j 
v. County of Sac, 94 U. S. 351. There is a privity j 
between officers of the same government so that a j 
judgment in a suit between a party and a representa- j 
tive of the United States is res judicata in relitigation j 
of the same issue between that party and another j 
officer of the government. See Tait v. Western Mary- ; 
land Ry. Co., 289 U. S. 620.” j 

It makes no difference that the prior action was dis- j 
posed of on a motion to dismiss because an unreversed ! 
judgment of dismissal based upon a motion to dismiss is j 
sufficient to render another action involving the same j 
parties and the same subject matter res adjudicata. 

United States v. Munsingwear, 340 U. S. 36, 95 L. Ed. j 
36. j 

As the issues below are res adjudicata by reason of the ! 
judgments in the Mahony case, we submit that the appel- ! 
iants’ motions to dismiss the action below should have j 
been granted and it should have been dismissed. 
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V 

The Action Below Was Barred By Limitations Or Laches And 
Should Have Been Dismissed 

Counts II and III of the complaint concern transactions 
which were concluded in January of 1943. Actions to 
recover personal property or damages for its unlawful 
detention must be brought within three years from the 
date when the cause of action accrued. (District of Co¬ 
lumbia Code, Title 12, Section 201, 1951 Edition) The 
complaint below was filed some eight years after such 
cause of action accrued. Hence it is barred and the com¬ 
plaint should have been dismissed. 

District Florida Cory . v. Penny, 62 App. D. C. 268, 66 
F. 2d 794; 

Singer v. Friedman, 66 App. D. C. 191, 85 F. 2d 690, 
cert. den. 299 U. S. 590. 

The court below erroneously held that because this 
suit had been instituted by the Attornev General as 
parens patriae on behalf of the unknown beneficiaries of 
the Foundation, which the court found to be a charity, 
that the statute of limitations and also the doctrine of 
laches did not apply. We have found no case which 
supports that ruling below. In one of the earliest cases 
decided in the United States dealing with the parens 
patriae doctrine, Vidal v. Girard’s Executors, 43 Howard 
127, the earlier decisions in England dealing with the right 
of an attorney to conduct such legislation are reviewed. 
The Supreme Court pointed out (pp. 193, 195) that in a 
case dealing with a breach of a charitable trust, the At¬ 
torney General had the right to bring an information 
calling the facts pertaining to such breach of trust to 
the attention of a court of justice. All of the pertinent 
English cases cited in the Vidal case (pp. 193-195) were 
brought by the Attorney General of England in his name 
and not in the name of the Crown. The theory of parens 
patriae proceedings is that the Attorney General may file 
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an information with a court in order to protect the rights 
of beneficiaries of charitable trusts, where the beneficiaries 
are incompetent to act for themselves or where trustees 
controlling the situation are not competent to act. Our 
doctrine is derived from the law of England. The power 
of the Attorney General in these instances to advise the 
court of breaches concerning specific charities is discussed 
in the Vidal case (p. 196). It is axiomatic that charitable 
trusts generally are created by private individuals and 
involve private property, including donated private prop¬ 
erty. Usually such private property is placed in trust 
for charitable uses and the beneficiaries are the actual 
parties in interest. Thus, if a charitable trust were set 
up for the benefit of several incorporated charities like 
universities engaged in education, it follows that if the 
trust were breached these universities would be capable 
of bringing an action seeking a proper administration of 
the trust. In such circumstances there is no room for 
intervention by the Attorney General and there could be 
no question if such a university sued to recover trust 
property that either the statute of limitations or the doc¬ 
trine of laches would apply, depending upon the nature 
of the proceedings. While we have no decided case in 
the United States determining whether the statute of 
limitations applies when the Attorney General brings a 
parens patriae action to recover trust property, like that 
attempted in the case below, there is a very persuasive 
and possibly a controlling opinion in England where the 
parens patriae doctrine originated. In the case of St. 
Mary’s Magdalen College v. Attorney General, 6. H.L.C. 
1S9, 10 Eng. Rep. 1267, the Attorney General brought an 
action which had for its object the recovery of lands which 
the Attorney General contended properly belonged to 
charity. The statute of limitations was pleaded as a de¬ 
fense. The action was filed in Chancery, that is, in equity. 
The trial judge held that the statute of limitations did 
not apply. ( Attorney General v. St. Mary’s Magdalen 
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College, 18 Beaver 22) An appeal was taken to the House 
of Lords. The House of Lords reversed the trial judge, 
applied the statute and held 

44 The statute (of limitations) runs against the At¬ 
torney General in cases of this kind, for he comes in, 
not in his own right or that of the Crown, as such, but 
as the representative of persons in respect to whose 
rights the Crown possesses a fiduciary character, and 
has a fiduciary duty to discharge. ...” 

Continuing, the Lord Chancellor of the House of Lords in 
reversing the trial judge held: 

“Suits on behalf of the Crown, and those who par¬ 
take of its prerogative, or claim its peculiar protec¬ 
tion, are instituted by officers to whom that duty is 
attributed. These are in care of the Crown, and of those 
whose rights are objects of its particular attention, the 
King’s Attorney or Solicitor General. As these officers 
act merelv officiallv, the bill they exhibit is bv wav, not 
of petition or complaints, but of information to the 
Court, of the right which the Crown claims on behalf 
of itself, for others, and the invasion or defection of 
these rights for which the suit is instituted. 

“The name of the Attorney General in such a suit 
is therefore a mere form and it is no more his suit than 
an action of any attorney whose name appears on the 
record.” 

As here, it was asserted by the Attorney General of Eng¬ 
land that the statute of limitations should not be applied, 
first, because the action was equitable and, second, because 
the subject matter was a charitable trust. 

The Lord Chancellor of the House of Lords pointed out 
that while courts of equity were not bound to follow statutes 
of limitation in dealing with equity proceedings concern¬ 
ing trust estates, they still were bound by analogy to apply 
these statutes where the proceedings had for their objects 
the return of trust property. 

The Lord Chancellor pointed out that where proceedings 
are brought questioning the ownership of trust property, 
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they should be governed by the statute of limitations, and 
held: | 

I 

4 ‘My Lords, I have given to this case my best atten- j 
tion and I feel bound to say that the view that the 
Statute of Limitations does not apply, I cannot con¬ 
cur . . . where they (proceedings in equity for the re¬ 
turn of property) had to deal with legal interests they 
acted in obedience to the statutes, but not so in respect 
to trust estates. Obedience implies command and as 
the statutes were silent as the trust there was no 
command to be obeyed. They did, however, act in 
analogy to the statutes, for once, which would be 
perfectly obvious considering the large proportion of 
property in this country which is held as trust prop¬ 
erty and not by persons having a legal interest.” 

i 

The Lord Chancellor also discussed the contention that 
courts of equity should by analogy apply laches, rather 
than limitations, but concluded from his experience that 
this led to very great hardship and favored one class of the ! 
public to the great injustice of other classes. Accordingly, 
the Lord Chancellor held: j 

“The question, however, now is what has been the 
effect of the late statute. Are charities within this 
section....” 

i 

After posing the question thus, the Lord Chancellor held: 

4 4 1 have come to the conclusion that they are. These 
sections apply in terms to all trusts. Charities are 
trusts ... and a trust... includes charitable trusts_” j 

i 

Accordingly, the House of Lords of England applied the ! 
statute of limitations and not laches to the suit of the | 
Attorney General and barred his suit because brought too j 
late. 

In the earlier case filed below involving the same contro- j 
versy, the same parties, the same subject matter and seek- ; 
ing the same relief in which all of the parties to the present j 


i 
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action were involved, Mahony v. National Home Library 
Foundation, et al, Civil Action No. 1979-50, Judge Tamm 
considered the question of whether or not limitations or 
laches should be applied to an action involving the bene¬ 
ficiaries of the National Home Library Foundation and 
held that they did and the action was barred by the appli¬ 
cation of either limitations or laches. (J.A. 851-852) 

Appellants moved in the court below to dismiss the 
present complaint when it was filed (T. 1915-1916), at the 
conclusion of the case in chief in support of the complaint 
(J.A. 325 et seq.) and at the conclusion of all the evidence, 
because the action was barred by limitations or laches. 
(T. 1937-1939) The first judge to hear the matter was 
Judge Morris, who, while he overruled the motion to dis¬ 
miss on the ground of limitations because the complaint 
was equitable in nature, ruled that laches was applicable 
and was available if it could be shown at the trial that 
rights had been prejudiced. (T. 1917-1918) The trial 
judge, Judge Matthews, disagreed with both Judge Tamm 
and Judge Morris and decided that neither laches nor 
limitations applied, notwithstanding that the transactions 
concerning which she gave judgment against the appellants 
occurred in January of 1943, eight years before the action 
below was instituted and which was tried some eleven years 
thereafter. No excuse was ever asserted or proven for 
the delay in bringing the action below. The ultimate owner¬ 
ship of practically all of the contested shares of stock was 
known by the United States from income tax returns filed 
since early in 1943. Appellants, Highfield, Koss, Sothoron 
and Mittell changed their positions, relying upon the valid¬ 
ity of the two stock transactions now challenged. Some 
purchased substantial interests in the Mount Vernon Mort¬ 
gage Corporation in the honest belief that the shares of 
the Longfellow Building Corporation were in fact owned by 
the Mount Vernon Mortgage Corporation and Mrs. Mittell 
gave up a debt of $12,000, representing money which the 


59 


Foundation borrowed from her husband and herself, rely¬ 
ing upon the validity of the transactions in which she 
became the owner of 100 shares of stock in the Longfellow 
Building Corporation. (J.A. 777, Plaintiff’s Ex. 1, Minutes 
of February 15, 1943). In addition five persons fully con¬ 
versant with the facts involved in these transactions had 
died prior to the filing of the complaint and, of course, were 
not available to testify. They are Sherman F. Mittell, 
President and Trustee of the Foundation (J.A. 55-56), 
Emmett C. Davison, President of Mt Vernon and General 
Secretary of the International Association of Machinists 
(J.A.415), Thomas E. Burke, a member of the Board of the 
Mount Vernon Mortgage Corporation and a Lmion repre¬ 
sentative on that Board, George B. Williams, President of 
the R.F.C. Mortgage Company and Justice Brandeis, the 
advisor of the Mittells. Records, including all correspond¬ 
ence, notes, bills, and accounts of the National Home Li¬ 
brary Foundation, after having been stored for years, were 
discarded on advice of counsel as being of no further inter¬ 
est to anyone, with the exception of the minute book, several 
letters and one or two bills, which had been retained as 
momentos. (J.A. 67-68) The memories of witnesses were 
dimmed by time and age. We submit that these circum¬ 
stances prejudiced the appellants and that laches at least 
should have been applied and the complaint below dis¬ 
missed. 

Bussell v. Todd, 309 U. S. 280, 287, 84 L. Ed. 754. 

In the Russell case the Supreme Court held that equity 
will not aid a plaintiff whose unexcused delay prejudiced 
the defendant (p. 287) and that laches should be applied 
for delay alone if the delay is so prolonged that in the 
normal course of events evidence is lost or obscured (p. 
287). Here we have a situation where the transactions now 
challenged were fully known to the United States as early 
as 1943. Over the years full examinations of these trans- 
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actions were made by the United States for readjustment 
of taxes and rents. Moreover, the complaint is obviously 
an ex rel or conduit action because it is brought to recover 
private property and seeks return of that property to a 
private corporation. In such circumstances, the general 
law is that limitations or laches applies. (53 C.J.S., Limita¬ 
tions of Actions, Sec. 15, Page 944). Numerous cases are 
gather in footnotes 64, 65 and 66 to this section which hold 
that an action like that below is barred by limitations or 
laches. As we have pointed out, no public rights are in¬ 
volved. No property of the United States is involved. The 
parties in interest under the theory of the complain below 
comprise a small class of private persons who might have 
purchased books sold in a commercial market by the 
Foundation at reduced prices. The theory of the complaint 
is that the trustees of the Foundation breached their duties 
and that property belonging to the Foundation should be 
returned to it. The Foundation is a private corporation. 
Assuming the unknown beneficiaries to be the beneficiaries 
of a trust which is denied, their claim would be barred by 
either limitations or laches. 

Span v. First National Bank of Montgomery, 200 So. 

545, 547, 240 Ala. 539; 

Cornelison v. Sansom, 165 S. E. 264, 175 Ga. 567. 

53 C. J. S., Limitations of Actions, Section 19, Page 955, 
states this general principle of law thus: 

“It is the general rule * * * wherever the right of 
action in a Trustee who is vested with a legal estate 
and is competent to sue is barred by limitations, the 
right of the cestui qui trust is also barred.” 

There is another principal of law, however, which makes 
applicable to the case below the statute of limitations rather 
than laches. Where a complaint contains a mixture of 
legal and equitable claims or legal rights are sought to 
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be protected through the aid of equity, limitations rather 
than laches applies. 

Filson v. Fountain, 90 U.S. App. D.C. 273,197 F. 2d. 383 

In the Filson case this Court ruled that if a claim was not 
purely legal and was within the concurrent jurisdiction of 
law and equity, the statute of limitations applies. As the 
complaint below intermingled equitable claims with legal 
claims and sought money judgments as well as equitable 
relief, limitations and not laches should have been applied. 

Cape v. Anderson, 331 U. S. 461; 91 L. Ed. 1692; 

Hurdle v. The American Security & Trust Co., 59 App. 
D.C. 58; 

Moran v. Schlosherg, 67 App. D. C. 153. 

As the action brought was to recover personal property 
and damages for the wrongful detention of personal prop¬ 
erty, it was barred by the District of Columbia Statute of 
Limitations in three years. (District of Columbia Code, 
Title 12, Section 201, 1951 Edition) If limitations for any 
reason should not be applied, the claim below, because of 
a delay of eight years in bringing it, was certainly pre¬ 
cluded by laches and negligence. 

Mackall v. Casilear, 137 U. S. 556; 34 L. Ed. 776, 779; 

Balliher v. Caldwell, 145 U. S. 369, 372; 36 L. Ed. 738, 
740; 

Abraham v. Ordway , 158 U. S. 416, 420; 39 L. Ed. 103, 
1039; 

New Albany v. Burk, 11 Wal. 96; 20 L. Ed. 155,159. 

In the Mackall case the Supreme Court reviewed a dis¬ 
missal of a bill of equity on the ground of laches and dis¬ 
cussed the grounds of public policy behind this doctrine. 
In the Mackall case, as here, an earlier suit involving some 
of the issues involved in the later suit had been pending. 
One of the interested parties declined to litigate the matters 
involved in that action and later sought to file a complaint 
in his own right, praying that two deeds to two trustees be 
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adjudged void and that the plaintiff be adjudged the owner 
of the property described in the deeds and for an account¬ 
ing. While no excuse was alleged in our complaint or 
established in the evidence in the case below for the long 
delay which elapsed from January of 1943 to the bringing 
of the action, the plaintiff in the Mackall case sought to 
excuse his delay on the ground that he had expectations that 
certain arrangements would have been made with his father 
that would have protected his interests and these pending 
arrangements caused him to delay the bringing of his suit. 
In ruling that the delay in the Mackall case was fatal and 
that the party’s excuses did not bar laches, the Supreme 
Court held (p. 566): 

“The doctrine of laches is based upon grounds of 
public policy, which require for the peace of society 
the discouragement of stale demands, where the diffi¬ 
culty of doing entire justice by reason of the death of 
the principal witness or witnesses, or from the original 
transactions having become obscured by time, is attrib¬ 
utable to gross negligence or deliberate delay, a court of 
equity will not aid a party whose application is thus 
destitute of conscience, good faith and reasonable dili¬ 
gence.” Jenkins v. Pye, 12 Pet. 241; Me Knight v. 
Taylor , 1 How. 161, 168; God Jen v. Kimmell , 99 U. S. 
201; Lansdale v. Smith , 106 II. S. 391; LcGendre v. 
Byrnes , 44 N. J. Eq. 372; Wilkinson v. Sherman, 45 M. 
J.Eq. 413. 

The case of Wood v. Carpenter, 101 U. S. 135, 25 L. Ed. 
807, points out the basic reasons underlying limitations of 
actions. In that case, the plaintiff had recovered a judg¬ 
ment. In 1858 the defendant went through various schemes 
to show he had lost title to certain real estate and per¬ 
sonalty worth $500,000.00 Plaintiff claimed that the de¬ 
fendant actually put up the money for the sale in order to 
defraud the plaintiff. The plaintiff alleged the defendant 
was worth $200,000.00 in property secretly held by another. 
While no attempt was made in the case below to excuse the 
delay here involved, plaintiff in the Wood case endeavored 


63 


to excuse his delay by contending that he had not discovered 
defendant’s fraud until 1872. The Indiana statute of limi¬ 
tations was six years, which statute also provided that in 
cases of fraud and concealment of facts, the statute should 
not commence to run until the discovery of the cause of 
action. Notwithstanding the provisions of the Indiana 
statute, the claim of the plaintiff was held to have been 
barred by the statute of limitations. In this connection the 
Supreme Court held (pp. 139-141): 

‘ ‘ Statutes of limiation are vital to the welfare of 
society and are favored in the law. They are found 
and approved in all systems of enlightened jurisprud¬ 
ence. They promote respose by giving security and 
stability to human affairs. An important public policy 
lies at their foundation. They stimulate to activity 
and punish negligence. While time is constantly de¬ 
stroying the evidence of rights, they supply its place 
by a presumption which renders proof unnecessary. 
Mere delay, extending to the limit prescribed, is itself 
a conclusive bar. The bans and antidote go together. 

# * * * 

The discovery of the cause of action, if such it may 
be termed, is thus set forth: ‘And the plaintiff further 
avers that he had no knowledge of the facts so con¬ 
cealed by the defendant until the year A. D. 1872, and 
a few weeks only before the bringing of this suit.’ 
There is nothing further upon the subject. 

In this class of cases, the plaintiff is held to stringent 
rules of pleading and evidence, ‘And especially must 
there be distinct averments as to the time when the 
fraud, mistake, concealment or misrepresentation was 
discovered, and what the discovery is, so that the court 
may clearly see whether, by ordinary diligence, the 
discovery might not have been before made.’ Stearns 
v. Page, 7 How. 819, S29. ‘This is necessary to enable 
the defendant to meet the fraud and the time of its 
discovery.’ Moore v. Greene, 19 How. 69, 72, 60 U. S. 
XV, 533, 534. In Beaubien v. Beaubien , 23 How. 190, 
64 U. S. XVI, 484, and in Badger v. Badger , 2 Wall. 95, 
60 U. S. XVII, 838, the same rules were again laid 
down. 
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A general allegation of ignorance at one time and of 
knowledge at another are of no effect. If the plaintiff 
made any particular discovery, it should be stated 
when it was made, what it was, how it was made, and 
whv it was not made sooner. Carr v. Hilton, 1 Curt. 
(C. C.),390. 

The fraud, intended by the section, which shall arrest 
the running of the Statute must be one that is secret 
and concealed, and not one that is patent or known. 
Martin v. Smith, 1 Dill., 85, and the authorities cited. 

‘Whatever is notice enough to excite attention and 
put the party on his guard and call for inquiry, is notice 
of everything to which such inquiry might have led. 
When a person has sufficient information to lead him 
to a fact, he shall be deemed conversant of it.’ Ken¬ 
nedy v. Green , 3 Myl. & K., 722. ‘The presumption is 
that if the party affected by any fraudulent transaction 
or management might, with ordinary care and atten¬ 
tion, have reasonably detected it, he reasonably had 
actual knowledge of it.’ Ang. Lim. sec. 187 and n. 

A party seeking to avoid the bar of the Statute on 
the ground of fraud must aver and show that he used 
due diligence to detect it, and if he had the means of 
discovery in his power, he will be held to have known it. 
Buchner v. Calcote, 28 Miss. 432. See also Rudd v. 
Hamblin, 8 Allen, 130.” 


VI 

The Findings And Judgment Of The Court Below Were Not Estab¬ 
lished By A Fair Preponderance Of The Evidence And The 
Failure To Tender The Considerations With Interest Thereon 
Paid For The Stock In The Two Transactions Set Aside Barred 
A Judgment Rescinding The Transactions Occurring In Jan¬ 
uary Of 1943 

Count II of the complaint seeks to set aside a sale on 
January 10, 1943 of 833 shares of Longfellow Building 
stock by the Foundation to Mount Vernon at $33.50 per 
share or a total consideration of $27,905.50. No offer has 
ever been made to return this consideration and the interest 
thereon or any part thereof. Count III seeks to set aside 
a stock transfer of 100 share of stock of Longfellow Build- 
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ing Corporation which the appellant, Mrs. Mittell, pur¬ 
chased by reduction of a note which she held against the 
Foundation in the sum of $12,000.00, (Plaintiff’s Ex. 1. 
Minutes of May 28, 1941; J.A. 771-772) at a price of $33.50 
per share, or for a total credit of $3,350.00. This credit 
on this loan is shown in the minutes of the Foundation 
(Plaintiff’s Ex. No. 1, Minutes of February 15, 1943, J.A. 
778), and the loan was testified to in the evidence (J.A. 
62-63, 81-83, 245, 249, 173-176, 426) by all persons familiar 
with it, which loan evidence was never contradicted. Not¬ 
withstanding that 94 of these 100 shares were never the 
property of the Foundation but were the personal prop¬ 
erty of Mrs. Mittell’s husband, as a further consideration 
involved in the transfer of the 100 shares, which actually 
involved a transfer of only 6 shares (J.A. 45-46), Mrs. 
Mittell waived and never attempted to recover the balance 
of $8,650 of the $12,000 loan made by her and her husband 
to the Foundation which by agreement between her husband 
and the Foundation was repayable to her. (Plaintiff’s Ex. 
No. 1, Minutes of May 28, 1941; J.A. 771-772). No offer 
was ever made to return to Mrs. Mittell the $3,350 credited 
by her on a valid debt owing her by the Foundation (J.A. 
771-772), nor has any tender ever been made to her of the 
balance of the $12,000 loan due her together with interest 
thereon as a basis for seeking recision of the transfer of 6 
shares of stock of Longfellow transferred to her by the 
Foundation. 

Thus, there is squarely presented a situation where 
recision of two stock transfers involving 833 shares of 
stock and 6 shares of stock in the year 1943 is sought, 
together with a return of all the dividends on these shares 
of stock, but no tender of the considerations paid by the 
purchasers, together with interest thereon, has ever been 
offered, nor has there been any effort to restore the de¬ 
fendants below (appellants) to a status quo position. 
Prayers number 2, 5 and 7 of the complaint (J.A. 13-14) 
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pray for the recision of the two transactions involving 
S33 shares and 100 shares of stock. This recision is 
demanded without any offer to return any part of the 
considerations involved in these stock transactions. The 
authorities generally agree on principles of good con¬ 
science and equity that when a recision is sought the 
party who disaffirms the particular contract must offer to 
return the considerations which have been received under 
the contract sought to be rescinded, otherwise a court of 
equity will not rescind such a contract as the party seek¬ 
ing recision has not offered to do equity. Therefore, 
before there can be a recision there must be a disaffirmance 
in full of all profits derived from the contract sought to 
be rescinded before a case of recision will be considered 
in equity. 

This is settled law in the District of Columbia. 

Singer v. Freeman , 66 App. D. C. 191, 85 F. 2d 690, 
692; 

Lyon v. Allen , 11 App. D. C. 543. 

And elsewhere. In Re Fox v. West Coast Theatres , 88 F. 
2d. 212. 

Thus, in the Singer case this Court held (p. 692): 

“Moreover, in this case the plaintiffs are seeking 
the recision of a contract without first restoring to 
the defendants the sum of money which they received 
as consideration for the execution of the contract. 
It is an established principle of equity, applicable to 
this case, that the plaintiffs, in order to be heard in 
such a case, must first restore or offer to restore to 
the opposite parties consideration received by them 
for the contract in question, and such offer must be 
made before or at the time of the bringing of their 
suit. In this case no such offer has been made and 
plaintiffs are in the position of parties who seek to 
rescind a contract executed by them, and at the 
same time retain the consideration which they re¬ 
ceived for its execution.” 
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And in the Lyons case, this Court held (p. 532): 

“The plaintiff can not be allowed both to affirm 
and disaffirm, according as the case may terminate; 
he can not affirm for what he has received, and 
disaffirm and repudiate the release as to the differ¬ 
ences between that amount and what he might expect 
to recover by the verdict of the jury. He must 
disaffirm and rescind the release in toto, if the facts 
justify him in so doing, and return or offer to return 
what he has received under it, before bringing his 
action.” 

The Court of Appeals in In Re Fox v. West Coast 
Theatres, supra, held (p. 255): 

“The appellants have not returned and did not offer 
to return the monies and property to the bankrupt 
which they acquired by reason of and in connection 
with a bankruptcy . . . Appellant Tally, although he 
has parted with his claim against the bankrupt and 
is no longer even a creditor asks for relief which 
involves recision of his assignment of National 
Theatres Corporation, he has not restored the con¬ 
sideration paid to him for the assignment or offered 
to do so. Such payment or offer is essential to re¬ 
cision.” 

The general rule concerning recision and the cancella¬ 
tion of contracts is well stated in 12 C. J. S., Cancellation 
of Instruments, Section 44, Page 1004, as follows: 

“Restoration of the status quo of one seeking judi¬ 
cial cancellation of an instrument . . . The general 
rule is that complainant must, as a condition of his 
obtaining relief, restore defendant as far as possible 
to the position which he occupied before the transac¬ 
tion which is sought to be rescinded, the remedy of 
cancellation, like other forms of equitable relief, being 
subject to the maxim, he who seeks equity must do 
equity; equity will not assist one who repudiates his 
contract but retains its benefits; and this doctrine is 
reaffirmed by special statutory provisions in some 
jurisdictions. The rule is the same with respect to 
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both real and personal estates, and applies irrespec¬ 
tive of the ground on which cancellation is sought, 
be it for fraud, mistake, duress in performance, un¬ 
due influence, or want or failure of consideration. 
Where the circumstances of the case are such that the 
parties cannot be placed in substantially the same 
situations they occupied when the contract was made, 
as a general rule the court of equity will not rescind 
the contract. . . 

Numerous cases are cited in notes 2 through 10 of 12 
C.J.S., pp. 1004 and 1005, which hold that when recision 
of a contract is sought for fraud, the adversary must be 
restored to status quo and there can be no recision as 
long as there is no return of the original consideration 
paid. 

As we have shown, the requirement that before there 
can be a cancellation and recision of a contract, the ad¬ 
verse party must be restored to his original position, is 
founded upon the equitable principle that he who seeks 
the equitable right of recision must do equity before he is 
entitled to a recision. The application of this principle, 
when no tender was made of the consderations involved 
in the stock transfers described in counts II and III of 
the complaint, required the dismissal of the complaint 
below certainly at the close of the evidence submitted in 
support of it. 

vn 

Assuming Arguendo That The Case Below Should Have Been 
Submitted On The Merits, Which Is Denied, Appellants 
Submit That The Basic Allegations Of The Complaint As 
Alleged In Counts EE And III Thereof Were Not Established 
By A Fair Preponderance Of The Evidence. 

The complaint alleged, and it was never amended, in 
count II and in count III, that the equity in the Longfel¬ 
low’ Building of the Longfellow’ Building Corporation in 
January of 1943 was worth $2,000,000.00 and its stock 
w’as worth $1,045.00 per share (J.A. 9-12). This is the 
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charge in both counts II and III on which this case was 
submitted to Judge Matthews. Of course, the evidence 
failed to establish these charges. Thus appellants were 
charged with being parties to a fraud and an unlawful 
scheme which had for its objective the defrauding of the 
National Home Library Foundation of its stock in the 
Longfellow Building Corporation. Yet until a few days 
before trial, the United States had not even obtained 
either an appraisal of the Longfellow Building to learn 
its market value in January of 1943 and had not obtained 
a single appraisal from any expert as to the value of the 
stock of the Longfellow Building Corporation in January 
of 1943 ! (J.A. 183, 189, 208, 212, 284, 317). 

The Longfellow^ Building Corporation had but one asset, 
the Longfellow- Bulding. While the only thing challenged 
in the complaint below- was the transfers of stock of the 
Longfellow Building Corporation in January, 1943, never¬ 
theless, the court below- permitted, over the objections 
of appellants, evidence to be submitted as to the market 
value of the Longfellow- Building in January of 1943. 
Appellants submit this is error, as the Longfellow- Build¬ 
ing was never sold in January, 1943 and the only issue 
to be determined w-as the value of the Longfellow- Build¬ 
ing Corporation stock in January of 1943 (J.A. 183). 
Accordingly, appellants were required because of this 
erroneous ruling to obtain expert testimony during the 
course of the trial concerning the value of the Longfellow- 
Building in December of 1942 or January of 1943. 

In support of the allegations of the complaint only one 
so-called real estate expert was called, a Mr. May (J.A. 
180). Mr. May w-as a paid employee of the General 
Services Administration, (J.A. 180) who had been assigned 
to assist the Assistant United States Attorney presenting 
the case below- and who had never had a real estate 
broker’s license in the District of Columbia, had never 
built an office building here and had never made a loan 



70 


on an office building hero. (J.A. 196). The Longfellow 
Building, approximately one year before the date in con¬ 
troversy had been constructed for $1,147,000 (R. 1626, 
1725), and the land on which it had been built had been 
purchased at that time, after having been on the market 
for several years, for $384,735.80 (R. 1626). Included 
in the construction cost was what was considered a non¬ 
construction cost by the United States, i.e., a loan made 
by the builder in the sum of $140,000.00 (J.A. 206). Thus, 
the total maximum cost (including a loan of $140,000.00 
which was included in the construction price but which 
did not go into the construction costs) (J.A. 206) of the 
building and ground, including architect's and engineering 
fees, was $1,596,175.61 (J.A. 719). As of December 31, 
1942 the total principal due on the first and second deeds 
of trust secured on the Longfellow Building was $1,463,- 
824.20 (R. 1624). Notwithstanding these basic facts, 
May testified that the building in December, 1942 was 
worth $1,800,000 and predicated this basically on compu¬ 
tations made from the Boeckh indices on costs (J.A. 207). 
Boeckh himself disagreed with this valuation, utilizing 
the same indices, and concluded that the market value of 
the building on the crucial date was $1,600,000.00 (J.A. 
560). 

The Longfellow Building is not a conventional office 
building. It is a loft type structure. All floors above the first 
floor are open and are not divided into offices and corridors 
by partitions (J.A. 399-400, 603-606, 719-725, 744-747). 
Such partitions as are in the building are temporary and 
belong to the United States (J.A. 641). The air condition¬ 
ing system was designed to cool this open space and it cools 
from the perimeter of the building. To convert this system 
to cool a conventional building would involve a considerable 
expense (J.A. 720-721). The ceilings are too low for mer¬ 
chandising (J.A. 723-724). The building’s service facilities, 
its elevators, its loading platforms and its toilets are not 
attractive to department store use (J.A. 434, 603-604). Al- 
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ternate toilet facilities are a handicap (J.A. 400, 747). The 
United States after the first year had the right to terminate 
its subsequent leases on a thirty day notice (J.A. 750). In 
the event the United States exercised this option and the 
owners of the building were required to convert it for con¬ 
ventional office building use, this would cost from $300,000 
to $400,000 (J.A. 138, 400, 443, 605, 606, 641, 723-724). 
The annual rent for the building from the United States 
was computed by a formula, (Mt. Vernon Ex. No. 8), 
which, briefly stated permitted the owners to charge 2 y 2 % 
of the amount expended for the building in excess of the 
actual cost of maintaining the building (Mt. Vernon Ex. 
No. 6). Thus, the equity of the building was the only 
basis on which the owners could obtain rent above the 
cost of the building. During the life of the deed of trust 
held by the R.F.C., the owner was restricted in borrowing 
and in leasing, all of which had to be done with the consent 
of the R.F.C., and could not pay any dividends on its 
stock (Mt. Vernon Ex. No. 6). The United States, acting 
through the General Services Administration, asserted 
that the equity in the building had been overstated by the 
sum of $340,463 and received reimbursement for overpay¬ 
ment of rents in the sum of $46,081.41, and the Bureau 
of Internal Revenue disallowed the aforementioned loan 
for $140,000 as not a proper construction charge, and 
further, that the stock included in the building costs for 
equity purposes delivered to the architect, William Les- 
caze, valued at $102,000 also did not represent actual cost 
in construction. Because of the disallowance as construc¬ 
tion costs, the depreciation schedule had to be changed 
and the Longfellow Building Corporation was required to 
pay additional taxes on its income (Mt. Vernon Ex. No. 
12, Page 12; Mt. Vernon Ex. No. 13). 

Mr. Boeckh, who prepared the index on which Mr. May 
relied, testified that the Longfellow Building was worth 
$1,600,000. Another real estate expert, Mr. Linkins, testi- 
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tied that the building was worth $1,600,000. Mr. Knouse, 
another real estate expert, testified that the building was 
worth $1,629,000. Mr. Cassell, an architect, engineer, 
appraiser and real estate expert, testified that the building 
was worth $1,596,000. In evaluating the testimony of 
Mr. May, the employee of the General Services Admin¬ 
istration, it must be borne in mind that when the value 
of the stock of the Longfellow Building Corporation was 
involved, the two stock experts called in support of the 
complaint based their value of the stock on a capitaliza¬ 
tion of income, utilizing Mr. May's valuation of $1,800,000 
for the building and using the erroneous premise that the 
stock was earning in dividends $20.00 per share per year. 
(J.A. 317-318). When questioned about the capitalization 
value of the building itself from the income approach, 
which was the valuation method used to value the stock 
in support of the complaint, Mr. May admitted that the 
Longfellow Building would be worth only $770,000 (J.A. 
209). On this state of the evidence there was no basis for 
the court below making the finding that the Longfellow 
Building had a market value of $2,000,000, 'particularly 
when the court below failed to view the premises (J.A. 
42). 

Since four of the five experts who appraised the Long¬ 
fellow Building valued the property at approximately 
$1,600,000, which for all practical purposes was actually 
owed on the building, it certainly follows that honest men 
could have reached the conclusion in December of 1942 and 
January of 1943 and have determined that a price of $33.50 
per share for the stock of the Longfellow Building Corpora¬ 
tion, the owner of the building, was a handsome price 
therefor. 

Of course, no real estate expert agreed with the allega¬ 
tions of the complaint (counts II and III) that there was 
a $2,000,000 equity in the Longfellow Building in January 
of 1943, and as there was a fatal variance between the alle- 
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gations of the complaint and the proof, and because the 
complaint was never amended it should have been dis- j 
missed. I 

The court below received testimony as to the value of j 
stock of the Longfellow Building Corporation in December, 
1942 and January, 1943. Two experts testified for the j 
Government. Their testimony is substantially to the effect 
that each share of stock was worth $100 to $125 per share 
in January, 1943 (J.A. 269, 292). However, into this valu- j 
ation went the assumption that the Longfellow Building j 
had a fair market value of $1,800,000, as testified to by ! 
May (J.A. 310). If we use the same method of determin- j 
ing the value of the stock, that is, a capitalization of the j 
income method, in valuing the building itself, as Mr. May j 
admitted on cross-examination, the building was only worth 
$770,000 (J.A. 209). Of course, in that situation the stock 
was absolutely worthless. Again we point out that this 
testimony offered in support of the complaint did not sup¬ 
port the allegations of the complaint that this stock was | 
worth $1,045 per share. Again we have a fatal variance \ 
between the allegations of the complaint and the proof, ; 
which complaint was never amended, which required its ! 
dismissal. 

The evidence of the appellants on the value of the stock ! 
of the Longfellow Building Corporation may be summarized I 
as follows: 

Mr. Linkins, an expert, testified that this stock had no j 
actual market value in January, 1943 because of the finan- j 
cial condition of the Longfellow Building Corporation, and j 
it was not even a speculation but a pure gamble and, there- j 
fore, was not salable (J.A. 603). Mr. Rudd, a stock ex- j 
pert, carefully analyzed the financial situation concerning ! 
the Longfellow Building Corporation in January, 1943 j 
and testified that the stock of the Longfellow Building I 
Corporation was worth $5.50 per share (J.A. 513) and, if j 
control were to be valued, the price of $33.50 actually paid I 
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for the stock represented a most generous price (J.A. 514). 
Again we have a situation where the allegations of the 
complaint as to value are not established by a fair pre¬ 
ponderance of the evidence and a situation certainly where 
honest men in 1943 could differ and could have honestly 
believed that the stock of the Longfellow Building Cor¬ 
poration was worthless or only had a nominal value per 
share. 

In this connection, it must be borne in mind that the 
only actual sale of stock of the Longfellow Building Cor¬ 
poration occurred on April 1, 1940, when 850 shares were 
sold in compromise of certain claims for the sum of $5,000, 
with the seller testifying that he was owed by the Long¬ 
fellow Building Corporation in salary and in monies ad¬ 
vanced more than $5,000. This transaction would mean 
that on the market the stock of the Longfellow Building 
Corporation in the middle of 1940 had no intrinsic value 
(J.A. 686, 687). 

As the allegations of the complaint were not established 
by a fair preponderance of the evidence, the judgment 
against the appellants should be reversed and judgment 
should be entered in their favor. 

Insofar as the 6 shares of stock are concerned which the 
court below under count II has directed the appellant 
Mittell to return to the Foundation, what we have said 
generally concerning the value of the Longfellow Building 
and the value of its stock apply. However, there is an¬ 
other basic reason why the judgment of the court below 
directing the return of these 6 shares and all of the 
dividends thereon to the Foundation should be reversed. 
As a part of the case in support of the complaint, the 
direct evidence showed that Sherman F. Mittell received 
$12,000 for his services at the time the loan for the con¬ 
struction of the Longfellow Building was closed (J.A. 
62-63). No evidence was submitted to contradict this 
payment. The evidence further showed that Mr. and 
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Mrs. Mittell loaned this money to the Foundation. (Plain¬ 
tiff’s Ex. No. 1, Minutes of May 28, 1941). This money 
was used to pay debts of the Foundation (J.A. 62-63). 
The Federal Bureau of Investigation checked as far as it 
could the payment of these ancient debts and admitted 
that the debts of the Foundation were paid with the 
monies received (J.A. 245, 251). All persons having any 
familiarity with this transaction agreed that the loan was 
made. While the note evidencing this loan could not be 
produced because the records of the Foundation had 
long since been discarded, nevertheless the minutes of 
the Foundation and all witnesses who testified in the case 
familiar with the loan testified to it. This evidence was 
not contradicted, therefore, we submit that this loan was 
conclusively established by the evidence below. The find¬ 
ing of the court below that the evidence was insufficient 
to establish the loan is arbitrary, capricious and without 
merit. Thus, the court below used the minutes of the 
Foundation, to support her other findings (J.A. 33, 36). 
Their authenticity was stipulated and they were submitted 
in support of the complaint below (J.A. 72-73). They 
show the loan (Plaintiffs' Ex. 1). Hence, we are unable 
to understand the court's finding concerning this loan, as 
the making of the loan was never disputed below. 

Accordingly, when Mrs. Mittell was advised by Mr. 
Highfield that 94 shares of stock had been pledged as 
collateral for the Foundation's use for another $12,000 
loan obtained from Mount Vernon Mortgage Corporation, 
and that 6 shares, in order to make up an even 100 shares 
which were originally owned by Mr. Mittell, were to be 
returned to Mrs. Mittell, for her benefit and for the benefit 
of the infant son of Mr. and Mrs. Mittell, out of an 
abundance of precaution and fairness Mrs. Mittell credited 
the purchase price paid by the Mount Vernon Mortgage 
Corporation per share for the 833 shares it purchased 
from the Foundation, that is, $33.50 per share, against 
the loan which the Foundation owed her, and reduced her 
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loan to $8,650.00, and on this basis the 100 shares of stock 
were transferred to Mrs. Mittell. As a further considera¬ 
tion for this transfer, Mrs. Mittell never sought to re¬ 
cover the balance of her $12,000, or any interest thereon. 
Thus, it is apparent that Mrs. Mittel for all intents and 
purposes certainly paid $3,350 for 6 shares of stock, and 
if we pursue the logic of the situation to its conclusion, 
as she did not recover the balance of the loan, actually 
paid $12,000 for 6 shares of stock. If we divide 6 shares 
of stock into either $3,350 or $12,000, we will find that 
Mrs. Mittell has actually paid many times more than the 
highest stock value testified to by any witness who testified 
in support of the complaint. Hence, to say that she should 
return these 6 share to the Foundation, bearing in mind 
that they were originally donated to the Foundation by 
her husband, and that the Foundation was closed down 
and its objectives abandoned in December, 1943, shocks 
counsel for the appellants and is certainly not just, fair 
or equitable. In fact, it would be a travesty on justice to 
affirm this aspect of the findings and judgment below. 

Accordingly, we submit that the allegations of the com¬ 
plaint were not established by a fair preponderance of the 
evidence and it did not measure up to the proof required 
in this type of case. McAllister v. United States , 348 U. S. 
19. In fact the evidence of good faith and fair dealing 
submitted on behalf of the appellants preponderated and 
a judgment should have been entered in their favor dis¬ 
missing the complaint. 


/ ( 
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Appellants Did Not Receive A Fair And Impartial Trial Because 
Of The Erroneous Rulings Of The Court Below In Receiving 
Evidence Offered In Support Of The Complaint In Errone¬ 
ously Rejecting Evidence Offered By The Appellants In Their 
Defense And In Erroneously Restricting Cross Examination 
On Behalf Of The Appellants And For Other Reasons 

The court below erroneously received evidence which 
pertained to the value for loan purposes of the Long¬ 
fellow Building years after the date in question (J.A. 
213); of its stock (J.A. 152); evidence of salaries and 
other emoluments paid officers of the Longfellow Building 
Corporation years after the date in question (J.A. 109); 
and evidence of the value of the Longfellow’ Building it¬ 
self as distinguished from the market value of the stock 
involved in the transactions questioned (J.A. 184). The 
court below T erroneously permitted experts called in sup¬ 
port of the complaint to base their findings upon hearsay 
facts not developed in the evidence. The court errone¬ 
ously rejected the expert testimony of Mr. Addison (J.A. 
478-481) and Mr. Burton (J.A. 482, 484) as to the value 
of the stock of the Longfellow Building Corporation prof¬ 
fered by the appellants and the expert testimony of Mr. 
Cassell as to the value of the stock of the Longfellow 
Building Corporation (J.A. 730). Further the court 
erroneously refused to allow’ the witnesses, Highfield and 
Sothoron, to answ’er specific questions relating to the 
gravamen of the charges alleged in the complaint (J.A. 
394, 395, 396, 398-399, 472, 474, 475, 422, 430, 433, 434, 
437, 438, 441, 442). The trial court ruled on several 
occasions that counsel for the appellants, Mittell and the 
National Home Library Foundation, did not have the right 
to cross-examine witnesses called by other defendants 
(J.A. 470). The court based this erroneous ruling on the 
theory that if the testimony of a witness called by another 
was not “adverse" to other defendants (J.A. 470), that 
those other defendants' counsel did not have the right to 
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cross examine such a witness, even though that witness 
had not been called as a witness by counsel seeking to 
thus cross examine the witness (J.A. 361-362). This re¬ 
striction of the right of cross examination was erroneous 
and impaired the defense and was prejudicial error. 

Moreover, it was contended in support of the com¬ 
plaint that while the Trustees comprising the Board of 
the Foundation had abandoned all objectives of the cor¬ 
poration and had liquidated it, that this was an abandon¬ 
ment only of the offices of the Trustees and that the 
United States as parens patriae had the right to show 
that the corporation had not been legally dissolved, 
hence its functions had not been abandoned. Thus, it was 
shown through the witness, appellant Mittell, that there 
had been no order from any court liquidating the affairs 
of the corporation. When this issue was injected into the 
case, appellants attempted to show through the agent of 
the Federal Bureau of Investigation who investigated 
the case below that the United States, acting through its 
Bureau of Internal Revenue, had made a thorough and 
complete investigation of the affairs of the Foundation, 
because at one time the Foundation was tax exempt, this 
exemption having been given the Foundation in 1938, by 
having identified the formal ruling of the Bureau of 
Internal Revenue on the Foundation’s tax exemption 
status made months before the action below was filed. 
This ruling of the Bureau of Internal Revenue, after 
completing its investigation, was that the Foundation 
ceased its operations in July . 1942 , after the death of its 
President, Sherman F. Mittell, and was in the process of 
liquidation during the period from July, 1942 to December, 
1943 , at which time the liquidation of the Foundation was 
completed. The Bureau further ruled that as the corpor¬ 
ation had ceased operations and its liquidation had been 
completed in December, 1943, this terminated its tax 
exemption as of December 31, 1943, in modification of the 
Bureau’s ruling of September 9, 1938 (J.A. 245-246). 


79 


This evidence was proper, and during the course of the 
trial when appellee’s counsel tendered certain exhibits 
which consisted of isolated pieces of correspondence from 
the Bureau’s file pertaining to this tax exempt status of 
the Foundation, counsel for appellants objected to these 
letters and pointed out to the court that the whole file 
should have been produced and the final ruling of the 
Bureau produced, pointing out that counsel for appellants 
had endeavored to show what the actual ruling of the 
Bureau was on the tax exemption status of the Foundation 
prior to the institution of the present action, but the court 
adhered to its original ruling and refused to change its 
prior ruling rejecting this prior evidence and permitted 
isolated bits of correspondence from the Bureau’s very 
file on the Foundation (J.A. 696-697, 761, 762, 763-765) j 
to be received in support of the allegations of the com- j 
plaint (J.A. 468-471). This was error. It was obvious j 
that appellants’ case was prejudiced because if the corpor- j 
ation had ceased to operate in July, 1942 and had in fact ■ 
been liquidated in December, 1943 as the United States j 
officially ruled (J.A. 245-246), this was a very material ! 
fact because in such circumstances the donors, particularly 
Sherman Mittel, his widow and his minor heir, their son, j 
were entitled to have returned to them any stock owned j 
by the Foundation, all of which had been donated to it j 
by Mr. Mittell during his lifetime, on the abandonment j 
of the objectives of the Foundation and the liquidation j 
of its affairs. 

Rosa Campbell Mission v. Richardson, 64 App. D. C. • 
21; 73 F. 2d 601. j 

We submit that the evidence proffered through the ex- j 
pert witnesses, Addison, Burton and Cassell, concerning 
the value of the stock of the Longfellow Building was 
proper and formed a link in the chain of evidence in this 
case. We submit that it was error not to permit the wit- ! 
nesses, Highfield and Sothoron, to deny the basic charges ! 
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constituting the gravann n of the action. We submit it 
was error not to permit the appellants to prove that the 
United States, after a thorough investigation, had made 
an official ruling that the objectives of the Foundation 
were abandoned in July, 1042, that the Foundation's 
affairs had been liquidated by December, 1943 and as of 
that date terminated the Foundation’s tax exempt status. 
The tendered evidence was competent and certainly 
formed links in the chain of the evidence, tending to 
establish appellants* defense. Opposing counsel inter¬ 
posed no objection to the form of proffers nor did the 
court reject the proffers for formal reasons. It was error 
to refuse the proffered evidence. The errors were prej¬ 
udicial, hence the appellants were deprived of a fair and 
impartial trial. 

McCandless v. United States, 298 U. S. 342, 80 L. Ed. 

1205. 


In the McCandless case, the Supreme Court ruled, when 
a proffer of evidence is made, unless the form and suffi¬ 
ciency of the proffer are attacked by specific objections 
when made, it is the duty of the trial court and of any 
reviewing court to assume that the evidence in respect to 
the proffers could be supplied. In this case the Supreme 
Court held (p. 346) that if the proffer of proof in the 
trial of a case contained evidence which is “an appropriate 
link in the chain of proof, that is enough,” even though 
the offer does not cover every fact necessary to prove the 
issue, and where such an offer is rejected on appeal, the 
offer must be considered as true and when an appropriate 
offer is objected, it is elementary that the rejection (p. 
348) “could not be otherwise than prejudicial” and re¬ 
quires a reversal. Acordingly, appellants at the very 
least are entitled to have the judgment below reversed and 
a new trial ordered. 


81 


CONCLUSION 

We submit that the judgment against the appellants on 
counts II and III of the complaint entered below should be 
reversed, with instructions to the court below to enter a 
judgment dismissing the complaint, or, in the alternative 
and at the very least, justice requires that a new trial 
should be ordered. 

Respectfully submitted 

Warren E. Magee 
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JURISDICTION 

The judgment of the Court of Appeals was entered 
on July 5, 1956 (R. 903, App. C. p. 8). A timely peti¬ 
tion for rehearing was denied on September 11, 1956. 
(R. 928, App. 1). p. 9.) The jurisdiction of this Court 
is invoked under U.S.C., title 28, Section 1254(1). 

QUESTION PRESENTED 

Whether Rule 25(d) of the Federal Rules of Civil 
Procedure applies and requires abatement of an action 
to enforce a charitable trust in the District of Columbia 
instituted in the name of the United States, as parens 
patriae, by its Attorney General, and in the name of the 
then incumbent Attorney General, when the named At- 
torney General is succeeded in office before trial and 
before entry of judgment and the successor Attorneys 
General are not substituted. 

FEDERAL RULE OF CIVIL PROCEDURE INVOLVED 

Rule 25(d) of the Federal Rules of Civil Procedure 
provides in pertinent part: 

“When an officer of the United States, ... is a 
party to an action and during its pendency dies, 
resigns or otherwise ceases to hold office, the action 
may be continued by or against his successor if 
within six months after the successor takes office 
it is satisfactorily shown to the court that there 
is a substantial need for so continuing and main¬ 
taining it. * * *” 


STATEMENT 

On September 28, 1951 complaint was filed in the 
name of “The United States as Parens Patriae, by its 
Attorney General, and J. Howard McGrath, Attorney 


3 


General of the United States, in behalf of the unknown 
beneficiaries of the National Home Library Founda- 
tion. . . .” (R. 2). It was alleged that J. Howard Mc¬ 
Grath, then Attorney General of the United States, 
brought this action in ‘‘the execution of his special du¬ 
ties and responsibilities relative to charities.” (R. 3). 
In substance, the complaint alleged that the trustees 
of the Foundation, in breach of their fiduciary relation¬ 
ship to the Foundation and its unknown beneficiaries 
had in April, 1940 and January and February, 1943 
transferred shares of stock, which were assets of the 
Foundation, to petitioners for what was alleged to be 
‘‘inadequate consideration” (R. 3-14). The complaint 
prayed for the rescission of all such transfers (R. 14). 

Jurisdiction of the District Court was based on the 
provisions of 28 U.S.C., Section 1345, and D.C. Code 
(1940), Title 11 Sections 301, 306 (now D.C. Code 
(1951) Title 11 Sections 305, 306). (R. 2). 

On [May 27, 1952 Attorney General McGrath was 
succeeded in office by James P. McGranery. An answer 
to the complaint was filed on June 10, 1952 in which 
the District Court was requested to dismiss the suit 
for lack of a proper party plaintiff since McGrath had 
left office (R. 27). 

The case came on for trial two years later, on May 3, 
1954. In the meantime, on January 22, 1953, Herbert 
Brownell, Jr. had succeeded McGranery as Attorney 
General. Motions to dismiss the suit, because McGrath 
was no longer in office, because his successors had not 
been substituted, and because, therefore, the court was 
without jurisdiction for lack of a necessary party 
plaintiff, were denied (T. 1938). The District Court’s 
findings of fact and conclusions of law were entered 
October 22, 1954 (R. 32-46). The facts are not in dis- 
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pute here and therefore a summary of the findings is 
inappropriate. 

Judgment was entered on February 10, 1955 (R. 46- 
47) partially granting the relief prayed for. From this 
judgment petitioners appealed. 

Petitioners in their briefs to the Court of Appeals 
urged the court to remand, with instructions to vacate 
the judgment and dismiss the action as abated for fail¬ 
ure to substitute the successor Attorneys General in 
compliance with Rule 25(d). A divided court, with 
a majority and dissenting opinions, filed July 5, 1956 
(R. 896-902, App. B. pp. 2-7), affirmed the judgment 
of the District Court. Implicit in the decision of the 
Court of Appeals is the holding that Rule 25(d) was 
inapplicable because the United States was a party and 
the Attorney General was not a necessary and indis¬ 
pensable party. Petition for rehearing was denied on 
September 11, 1956. (R. 928, App. D. p. 9.). 

REASONS FOR GRANTING THE WRIT 

I 

Failure to substitute attorney general mcgrath’s 

SUCCESSORS IN COMPLIANCE WITH RULE 25(d) RESULTED 

IN ABATEMENT OF THE ACTION, AND REFUSAL OF THE 

COURT BELOW SO TO ORDER CONFLICTS DIRECTLY WITH 

DECISIONS OF THIS COURT. 

A. RULE 25(d) WAS APPLICABLE AND REQUIRED ABATE¬ 
MENT ACCORDING TO APPLICABLE DECISIONS OF THIS 
COURT . 

When Attorney General McGrath, a necessary and 
indispensable party plaintiff (see infra, pp. 10 to 21), 
was succeeded on May 27, 1952 by Attorney General 
McGranery, this action could have been continued only 
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by substitution of his successor in compliance with Rule 
25(d). 1 McGranery was not substituted for McGrath. 2 
Nonetheless, judgment was entered by the District 
Court on February 4, 1955 (R. 1955, App. A, p. 1), 
the Court of Appeals affirmed on July 5, 1956 (R. 903, 
App. C, p. 8) and denied petition for a rehearing 
en banc on September 11, 1956 (R. 928 App. D, p. 9). 

On first impression, Rule 25(d) might be viewed as a 
technical device designed to ensnare unsuspecting liti¬ 
gants. In fact, however, Rule 25(d) protects litigants. 
The purpose of the Rule, as well as that of its statutory 
predecessors, 3 is to provide a means for avoiding the 
harsh common law doctrine which compelled abatement 
of an action when an official who was a party thereto 
left office pending final decision. It is familiar history 
that the need for the remedy which the Rule fulfills 
was suggested by this Court in U.S. ex reh Bernardin v. 
Buttcncortli, 169 U.S. 600 (1898). No proposal to 
abolish the doctrine of abatement was offered, nor was 


1 Pursuant to this Rule, an action by or against an officer may be 
continued by or against such officer's successor if within six months 
after the successor takes office the court is satisfied that there is 
substantial need for such continuance. 

2 When McGranery was succeeded by Attorney General Brownell 
on January 22, 1953 there was no substitution of Brownell. 

3 The Act of February 8, 1899 (30 Stat. 822) which was succeeded 
by Section 11 of the Judiciary Act of 1925 (43 Stat. 936, 941) 
satisfied this need. The Rule, which is based on Section 11 of the 
1925 Act, became effective September 16. 1938. Section 11 and the 
Rule, however, remained in a state of coexistence until 1948 when 
this Section was omitted from the revision of Title 28 of the United 
States Code for the stated reason that the same ground was covered 
by Rule 25(d). (II. Rep. 308, 80th Cong. 1st Scss. A 239.) Section 
11, being unnecessary, was therefore repealed as of September 1, 
1948. (62 Stat. 992,1,000.) 
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such a sweeping remedy adopted. The thrust of the 
Rule and its predecessor statutes is that an action will 
not abate if the court, in response to a timely motion to 
substitute the sueoesor in office, is satisfied that there 
is substantial need for continuance. 

While the question of the need to comply with Rule 
25(d) in order to continue the action and to avoid 
abatement was discussed fully in the briefs filed with 
the Court of Appeals, 4 no mention was made of this 
issue by the court below. In refusing Petitioners’ re¬ 
quest to abate the action for failure to substitute the 
successors of Attorney General McGrath, pursuant to 
Rule 25(d), the court in effect held that the United 
States was the party plaintiff and that the Attorney 
General was not a necessary party, with the result that 
the question of the applicability of Rule 25(d) need not 
be answered. 

The refusal of the court below to remand with in¬ 
structions to the District Court to vacate the judg¬ 
ment and dismiss the action as abated conflicts directly 
with Snyder v. Buck, 340 U.S. 15 (1950). In that case, 
failure to comply with Section 11 of the Judiciary Act 


4 In the United States Attorney’s “Brief For Appellees,” the 
United States, as parens patriae, by its Attorney General and At¬ 
torney General McGrath, it was contended in point I of the Argu¬ 
ment: (1) There were two parties plaintiff—the United States and 
the named Attorney General, McGrath, and even if the Rule ap¬ 
plied to the Attorney General the action did not abate as to the 
United States. That the Attorney General was a necessary and 
essential party is abundantly clear (see pp. 10 to 21, infra); (2) 
Rule 2">(d) applies only when coercive relief is sought against 
the incumbent official. That the Rule is not subject to any such 
limitation is equally clear (see pp. 7 to 8, infra). 


i 

of 1925—now Rule 25(d)—and to substitute the succes¬ 
sor to Paymaster General Buck, who had been named 
in the complaint but who resigned after judgment but 
prior to the notice of appeal, was held to be fatal. The 
Petitioner had lost “her judgment and must start over.” 
Id . at 22. The writ which had been issued against Buck 
related to a duty which attached to the office of the 
Paymaster General and this duty existed “so long and 
only so long as the office was held. When Buck retired 
from office, his power to perform ceased. He no longer 
had any authority over death gratuity allowances. More¬ 
over, his successor might on demand recognize the 
claim asserted and discharge his duty. ...” Id. at 18. 

This holding is directly applicable to the instant 
case since Attorney General McGrath’s duty to enforce 
charitable trusts in the District of Columbia continued 
so long and only so long as that office was held by him. 
When he resigned he no longer had any authority over 
such trusts. Moreover, when McGrath resigned as 
Attorney General, his successors, upon inquiry into the 
matter, might have decided that the case lacked merit 
and in the discharge of their duty have dismissed the 
complaint. 

That Snyder v. Buck, supra, was concerned with a 
suit against rather than by an officer is wholly irrele¬ 
vant. For the Rule is unmistakably clear that com¬ 
pliance is required in order to continue an action 
whether the action is brought by or against an officer. 
Free from any element of doubt are the provisions of the 
Rule that an “action may be continued and maintained 
by or against his [an officer’s] successor, if within six 
months after the successor takes office it is satisfactorily 
shown to the court that there is substantial need for 
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so continuing and maintaining it.” 5 [ Italics supplied] 
And this Court has consistently applied the Rule 
whether an officer was the party plaintiff or the party 
defendant. 0 So the conclusion is unavoidable that the 


■'The legislative history of the statutes from which the Rule is 
derived fully confirms this conclusion, if confirmation were needed. 
The bill which ultimately became the Act of Feb. 8, 1899 provided, 
in the form in which it passed the House, for substitution in any 
action commenced by or against an officer of the United States. (31 
Cong. Rec. 3865, 3866, 55th Cong., 2d Sess.; see also H. Rep. No. 
960, 55th Cong., 2d Sess.) In the Senate the bill was amended to 
apply only to actions commenced against such officers. (32 Cong. 
Rec. 492, 493, 55th Cong., 2d Sess.) 

In conference, however, the Senate acceded to the House and the 
bill as sent to the President and signed by him authorized substitu¬ 
tion in actions “commenced by or against the head of any Depart¬ 
ment or Bureau or other officer of the United States in his official 
capacity or in relation to the discharge of his official duties. . . .” 
(32 Cong. Rec. 1214, 1215, 1303; 55th Cong., 3rd Sess.) [Italics 
supplied]. 

No change was made in this respect by Section 11 of the Judiciary 
Act of 1925 (43 Stat. 936, 941) which provided for substitution in 
an “action, suit or other proceeding brought by or against an officer 
of the United States. . . .” [Italics supplied]. This language is 
retained in Rule 25(d). 

0 Fleming v. Rhodes, 329 U.S. 688 (1946); Fleming v. Mohawk 
Co., 331 U.S. Ill, 119 (1947); Parker v. Porter, 329 U.S. 687, 688 
(1946); Murray v. Porter, 329 U.S. 687 (1946); Raley et al., Trad¬ 
ing as Raley’s Food Store, v. Porter, 329 U.S. 687 (1946); 315 
West 97th Street Realty Co., Inc. et al. v. Porter, 329 U.S. 688 
(1946); Victor et al., Trustees v. Porter, 329 U.S. 688 (1946); 
Alstate Construction Co. v. Tobin, Secretary of Labor, 344 U.S. 
926 (1953); Johnson et al., Doing Business as Bramball Co. v. 
Tobin, Secretary of Labor, 344 U.S. 926 (1953); Pennington-Winter 
Construction Co. v. Tobin, Secretary of Labor, 344 U.S. 926 (1953); 
Orvis et al. v. McC.ranery, Attorney General, Successor to The Alien 
Property Custodian, 344 U.S. 936 (1953); Burns et al. v. Lovett, 
Secretary of Defense et al. 344 U.S. 936 (1953); McGranery, At- 
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lower court, in failing to hold that the action had abated, 
decided an important federal question in direct conflict 
with Snyder v. Buck, supra . 

Moreover, in failing to reverse and remand with in¬ 
structions to vacate the judgment and dismiss the ac¬ 
tion, the court below ignored this Court’s opinion in 
Fix, Collector of Internal Revenue v. Philadelphia 
Bar ye Co., 290 U.S. 530 (1934), which dealt with Sec¬ 
tion 11 of the Judiciary Act of 1925, now Rule 25(d). 
An action which had been instituted by a Collector of 
Internal Revenue on a bond to assure payment of in¬ 
come taxes had been held to have abated when the gov¬ 
ernment failed to substitute his successor within the 
period provided by Section 11. 7 Subsequently, a fresh 
suit was brought on the bond by the then incumbent 
Collector. The District Court dismissed for the reason 
that the cause of action as well as the original action 
had abated and this dismissal was affirmed by the Court 
of Appeals. This Court reversed but reaffirmed the 
earlier holding that the initial action had abated for 
failure to substitute, saying: “Failure to comply with 
the statute forecloses the particular remedy therein 
provided; it does not destroy the right.” Id. at 533. 

torncy General, Successor to The Alien Property Custodian, v. Vort 
ct al., Trustees: and Vort ct al., Trustees v. McGranerv, Attorney 
General, 345 U.S. 911 (1953); Joint Anti-Fascist Refugee Com¬ 
mittee et al. v. McGranerv, Attorney General, et al., 345 U.S. 911 
(1953); Victrylite Candle Co. v. Brannan, Secretary of Agriculture, 
ct al., 345 U.S. 975 (1953); Banks & Rumbaugh v. Tobin, Secretary 
of Labor, 345 U.S. 942 (1953); Traders Compress Co. v. Tobin, 
Secretary of Labor, 344 U.S. 931 (1953); Tobin, Secretary of Labor, 
ct al. v. Little Rock Packing Co. ct al., 346 U.S. 832 (1953). 

7 McLaughlin, Collector v. Philadelphia Barge Co., 60 F.2d 333 
(D.C.E.D. Pa. 1932); Ladner, Collector v. Philadelphia Barge Co., 
63 F.2d 25S (3rd Cir. 1933). 


i 
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This principle should have been regarded as con¬ 
trolling by the lower court in the instant case. Failure 
to comply with the Rule and substitute McGranery for 
McGrath, within six months after the former succeeded 
the latter, should, on the basis of the Fix case, have been 
held to have foreclosed the remedy provided in Rule 
25(d) of continuing this action in the name of McGran¬ 
ery and later in the name of Brownell. The right to 
institute a new suit, of course, was not destroyed. 


/;. the at torsey ceserm. ir.ts asd is a xecessary axij 

IXDISPEXSA Hl.K PARTY . 

The court below apparently accepted the contention 
advanced by the Government in its brief that, even 
if Rule 25(d) properly should have been applied with 
respect to Attorney General McGrath, mere designa¬ 
tion in the complaint of the United States as a party 
plaintiff was sufficient of itself to preclude abatement 
of the action. 8 We submit that this contention cannot 
withstand analysis of the essential qualities of actions 
to protect charitable trusts as manifested by more than 
300 years of experience in England and underscored 


s In support of this sweeping contention, the Government, in its 
Brief (p. 18 1, relied upon United States v. Allied Oil Corp., 341 
U.S. 1 (19511; Fleming v. Goodwin. 165 F.2d 334 (8th Cir. 1948), 
cert, denied, sub nom. Goodwin v. United States, 334 U.S. 828: 
United States v. Koike, 164 F. 2d 155 (9th Cir. 1947); Northwestern 
Lumber & Shingle Co. v. United States, 170 F.2d 692 (10th Cir. 
1948). None of these cases is in point. This Court did not rule on 
the applicability of Rule 25(d) in the Allied Oil Corp. case. More¬ 
over, the basis for holding Rule 25(d) inapplicable in the Goodwin, 
Koike and Northwestern Lumber cases was that the United States 
was the real party in interest. No such claim was. or in good faith 
could have been, advanced by the Government in the instant case. 
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by the attention devoted to the problem by many states 
in this country. The early British experience is par¬ 
ticularly apposite as the law of the District of Colum¬ 
bia is derived from it. 0 Furthermore, quite apart from 
the basic misconception as to the relationship of the 
sovereign to the unknown beneficiaries of a charitable 
institution, 10 if mere designation of the United States 
as a plaintiff in such an action is permitted to foreclose 


‘•'The common law of the District of Columbia includes as an in¬ 
tegral part the law of Maryland prior to the cession of the District 
territory in 1801. (Organic Act of 1801, Section 1, D.C. Code, p. 
xxvii (1951 cd.l.) Although Maryland did not, until 1931, provide 
by statute that its equity courts had jurisdiction to enforce chari¬ 
table trusts upon suit by the Attorney General, the courts of Mary¬ 
land have consistently held that there was jurisdiction independent 
of statutory provision to enforce a trust for charitable purposes, 
tscc Barnum et ah v. Mayor of Baltimore, 62 Md. 275, 299, 50 Am. 
Rep. 219 (1884); Halsey et al. v. Convention of the Protestant 
Episcopal Church et ah, 75 Md. 275, 281-2S2, 23 Ath 781, 782 
(1892); Baltimore v. Peabody Institute, 175 Md. 186, 191-192, 200 
Ath 375, 378 (1938). 

10 The main thrust of the Government's position in this respect 
is simply that the United States “occupies the position of parens 
patriae" as to charitable corporations in the District of Columbia. 
This is, of course, true. Noel v. Olds, 13S F.2d 581, 587, (D.C. Cir.) 
cert, denied, 321 U.S. 773. But recognition of this fact is merely the 
beginning, not, the end, of inquiry into the relationship between the 
sovereign, the Attorney General and the unknown beneficiaries of 
charitable trusts with particular reference to suits instituted in be¬ 
half of such beneficiaries. As we show more fully below, the bene¬ 
ficiaries arc the real parties in interest in such actions, and, in the 
face of recognition that the sovereign plays the role of parens 
patriae, the Attorney General has always been considered the neces¬ 
sary and indispensable party to represent the rcal-partics-in-intcrcst 
beneficiaries. 

It is important to note in this connection that in none of the 
cases cited by the Government in its Brief, Noel v. Olds, supra, Fay 
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application of Rule 25(d), then the Rule is for practi¬ 
cal purposes without meaning. 

1. UNDER THE l.AW OF ENGLAND THE ATTORNEY GENERAL WAS AND IS A 
N El'ESSARY AND INIMSPENS A RLE PARTY 

In 1601, England enacted the Statute of Charitable 
Uses. 11 That Statute had a two-fold objective: first, 
to provide more fully for reform of abuses in the ad¬ 
ministration of charitable trusts; and, second, to en¬ 
courage gifts to charity by listing a great variety of 
specific charitable purposes. 1 ’ At least one well- 
recognized authority on the law of trusts has stated 
that “even before the enactment of the Statute of 

v. Hunster, 1S1 F.2d 289. (D.C. Cir.) and Wallace v. Graf, 104 F. 
Supp. 925, (D.C. D.C.) was the United States a party. Nor did 
those eases involve the question whether the Attorney General was 
a necessary and indispensable party to actions concerning protection 
of charitable trusts. In the words of the Court of Appeals for the 
District of Columbia in Noel v. Olds, “no more is involved in the 
present case than application of the doctrine of judicial cy pres.*’ 
Supra at 587. Furthermore, Fay v. Hunster and Wallace v. Graf 
underscore the Government's understanding—at least until faced 
in this case with the consequences of its failure to substitute in ac¬ 
cordance with Rule 25(d)—that the Attorney General, through his 
subordinates, is a necessary’ and indispensable party. In the Fay 
case the United States Attorney acted on behalf of the unknown 
beneficiaries of a potential charitable trust. And in Wallace v. 
Graf, a petition filed by trustees of a charitable trust seeking ex¬ 
emption from the requirement to file certain accounts was opposed 
by the United States Attorney, who represented the interests of the 
unknown beneficiaries. 

11 43 Eliz., c. 4. 

Vm2 Report of the Committee on the Law and Practice relating to 
Charitable Trusts. Cmd. No. 8710, p. 18 (1952). (Hereinafter 
referred to as the Nathan Committee Report.) This report was 
made by a British parliamentary committee, known as Lord 
Nathan’s Committee, which was appointed in 1950 by the Prime 
Minister to examine the law and practice relating to charities. 


Charitable Uses in 3601 suits were brought by the 
Attorney-General to enforce charitable trusts.” 13 Sub¬ 
sequent to the passage of the Statute of Charitable Uses, 
which provided for the appointment of ad hoc commis¬ 
sions to inquire into abuses in the administration of 
charitable trusts, it remained the responsibility of the 
Attorney General to initiate suits wherein protection 
of charitable trusts were involved. 11 

Recognition of an essential distinction between pri¬ 
vate and charitable trusts brings out the need for the 
Attorney General as a party in suits concerning chari¬ 
table trusts and the nature of his relationship to the 
unnamed and even unknown beneficiaries of such 
trusts. 15 In the former the intended beneficiaries are 


1:1 4 Scott, The Law of Trusts, 2753 (2d. ed. 1956). See also 
Shelford, A Practical Treatise of the Law of Mortmain, and Chari¬ 
table Uses and Trusts, 21 The Law Library, New Series 277 
(1842). 

14 Shelford, op. cit. supra, note 13, at 278; Nathan Committee 
Report, op. cit. supra, note 12, p. 19. 

Vt That the Attorney General is, in effect, the lawyer for the un¬ 
known beneficiaries was clearly demonstrated in St. Mary Magdalen 
College v. Attorney General, VI H.L.C. 189, 10 Eng. Rep. 1267 
(1857). There the House of Lords ruled that the Statute of Limita¬ 
tions applied to the Attorney General in an action brought by him 
on behalf of beneficiaries of a charitable trust. In noting that the 
real parties in interest were the beneficiaries, it was stated at p. 
210: “The Attorney-general is only a part of the machinery by 
which the rights of others arc sought to be enforced. He is no 
more a party claiming a right than, in an ordinary’ action at law, 
the attorney on record is such a person. We must look at the real 
litigants in this case, and not at those by whose intervention the 
rights in dispute are endeavoured to be sustained.’’ 

It should be noted that Judge Bastian in his dissenting opinion 
in this case considered the St. Mary Magdalen College case “par- 


i 
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and must be identified, 1 '*’ whereas in the latter the bene¬ 
ficiaries are an anonymous and continually changing 
group of people with varying degrees of interest in 
the proper administration of the charity. 17 Owing to 
the anonymous character and uncertain interests of 
charitable beneficiaries, they were clearly unable, in- 
dividually or as a group, through England’s Chancery 
Courts, to compel charitable trustees to perforin their 
obligations. Thus the Crown, in the exercise of its pre¬ 
rogative as parens patriae, assumed the responsibility 
of providing an avenue of relief for those charitable 
beneficiaries who, for the reason stated above, were 
incompetent to act for themselves. 18 It became the re¬ 
sponsibility of the Attorney General to represent the 

ticularly applicable" with regard to the question whether the instant 
action was barred by the statute of limitations. Judge Bastian 
would have applied the statute of limitations for the following 
reason: “While it is true that the suit is filed in the name of the 
United States as parens patriae by the Attorney General and by the 
then Attorney General of the United States, this suit is not one in 
which the United States is a party in its own right as no property 
rights of the United States arc in any way involved.” App. B. 
pp. 5-6. 

10 2 Scott, The Law of Trusts, 806 ( 2d ed. 1956). 

17 “In the case of a charitable trust there is ordinarily no definite 
beneficiary, but the trust is enforceable at the suit of the Attorney 
General. ... A trustee of a charitable trust is clearly under a 
duty properly to administer the trust, but it is difficult to see who 
has the correlative right. The duty can be enforced, as has been 
stated, in a proceeding brought by the Attorney General, but the 
duty is not owing to him. It can hardly be said that the duty is 
owing to the state. Certainly the state as such is not the bene¬ 
ficiary of a charitable trust, except in rare cases; . . . .” Scott, 
op. cit. supra, note 13 at 2551-2552. 

18 Shelford, op. cit. supra, note 13 at 268-9. 



interests of beneficiaries of charitable trusts before the 
Courts of Chancery. 10 

Suits to enforce and protect charitable trusts were 

initiated bv the Attorney General either in the name of 
*/ * 

the Attorney General or in his name on the relation 
* 

of private citizens. 20 But in either event, the law of 
England left no doubt that the Attorney General was a 
necessary and indispensable party to proceedings in¬ 
volving charitable trusts. Thus in the landmark case 
of Wcllbcloved v. Jones, 1 Sim. & St. 40, 57 Eng. Rep. 16 
(1822), where a bill in equity was filed by alleged trus¬ 
tees of a charitable trust against the executor of a tes¬ 
tator's will to compel payment to them of a legacy in 
the will for the charitable institution, it was held that 
“[the] Attorney-General must be made a party. He 
is to be a party . . . because the King, as parens 
patriae, superintends the administration of all charities, j 
and acts by the Attorney-General, who is his proper 
officer in this respect." Furthermore, petitions filed 
in the name, but without the authority, of the Attorney 
General must be dismissed. Attorney General v. Green, j 
1 Jac. & \V. 303, 37 Eng. Rep. 391 (1820), and should 

the Attorney General recommend that a bill thus filed 

* ! 

__ 

i 

19 Slid ford. op. cit. supra, note 13. at 399. Placing the responsibil- ! 
itv in the Attorney General not only provided the representation in ! 
court necessary to permit legitimate grievances of the charitable j 
beneficiaries to be heard, but. by centralizing responsibility, it in- j 
sulatcd trustees of charitable trusts from multitudinous and vexa- j 
tious suits. 

i 

Shclford, op. cit. supra, note 13. at 424-5. In the event j 
suit was unsuccessful, the relators were liable for payment of court j 
costs. Ibid. This potential liability made citizens reluctant to bring j 
instances of mismanagement of charitable trusts to the attention | 
of the Attorney General. The Nathan Committee Report, op. cit. ! 
supra, note 12, at 19. j 
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be dismissed, the relators lack standing to appeal from 
the court’s decision following such a recommendation. 
Attorney-General v. Wyygeston’s Hospital, 16 Beav. 
313, 51 Eng. Rep. 799 (1852). 21 


2. ThKOL’GHOI T THE UNITED STATES THE ATTORNEY GENERAL IS A NECESSARY 

AND INDISPENSABLE PARTY. 

In this country, as in England, it is the Attorney Gen¬ 
eral who is responsible for representing and protecting 
the interests of beneficiaries of charitable trusts. 2 ' 
In many states, unlike England, the duty is expressly 


21 The English Parliament lias devoted considerable attention 
to the problem of protecting charitable trusts from the evils of 
abuse. As noted, supra, page 12, Parliament enacted the Statute 
of Charitable Uses in 1601, which, inter alia, provided for the ap¬ 
pointment of commissions to investigate abuses of administration 
of charitable trusts. These commissions were, for approximately 
200 years, the sole official aids to the Attorney General in his role 
as representative of the beneficiaries of charitable trusts. The 
Nathan Committee Report, op. cit. supra, note 12 at 18. In 
1812, Parliament enacted the Charities Procedure Act, 52 Geo. Ill, 
c. 101, which was intended to simplify and make less expensive 
enforcement proceedings, and the Charitable Donations Registration 
Act, 52 Geo. Ill, c. 102. which directed charitable trustees to reg¬ 
ister their charities with the government. By the Charitable Trusts 
Act of 1853, 16 and 17 Viet., c. 137, and the Charitable Trusts 
Amendment Act of 1855, 18 and 19 Viet., c. 124, §44, Parliament 
provided for creation of a board of charity commissioners which 
was to devote all of its time to investigation, recordation and re¬ 
formation of charitable trusts, thus supplementing the duties of the 
Attorney General. Finally, Lord Nathan’s Committee, in its 1952 
Report, noted the fact that the Attorney General was an indis¬ 
pensable party to suits seeking enforcement of charitable trusts 
and made several recommendations the purposes of which were to 
assure more systematic and effective supervision of charities. 

22 See Appendix E, pp. 11-14. 
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imposed upon the Attorney General by statute. 23 In 
other jurisdictions, following the English tradition, the 
courts have required the Attorney General to be made 
a party to suits involving charitable trusts despite an 
absence of statutorv command. 24 In at least four states, 
the Attorney General is required by statute to super¬ 
vise the administration of such trusts, as well as to rep¬ 
resent the interests of the beneficiaries in suits to en¬ 
force charitable trusts. 2 " 


a. In Some States the Attorney General Is Made a Necessary and 
Indispensable Party by Statute. 

Sometimes the duty of the Attorney General to rep¬ 
resent the interests of charitable trusts and corporations 
is set forth in the sections specifying his duties; 2C 
sometimes in sections dealing with trusts and trustees ; 27 
and sometimes the Attorney General’s function is spec¬ 
ified in both the sections dealing with the duties of the 
office and those relating to control over trusts and trus¬ 
tees. 2 '" Again provisions of state law’ vary in the form 
prescribed for entitling the actions brought to protect 
and enforce charitable trusts. In some they are brought 
by the Attorney General in the name of the state. 29 


23 See Appendix E. 

24 E.g., Alabama, Arkansas, Florida, Illinois, Indiana, Nebraska, 
New Jersey, Texas and Washington. See Appendix E. 

23 California, New Hampshire, Ohio and Rhode Island. See Ap¬ 
pendix E. 

2,1 Maine, Massachusetts and Ohio. See Appendix pp , - 
27 California, Maryland, Minnesota, Missouri, Tennessee, and 
Virginia. See Appendix E. 

25 North Carolina. See Appendix E. 

2,1 California, North Carolina and Virginia. See Appendix E. 
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Other states are either silent on this point, 30 or permit 
the Attorney General to bring the action in his own 
name, the name of the State, or in the name of a bene¬ 
ficiary of the trust. 31 This variety of nomenclature in 
» * 

complaints, as we explain more fully below, is com¬ 
pletely without relevance for the basic reason, so suc¬ 
cinctly stated by this Court in United States v. Allied 
Oil Corp., 341 U.S .1, 5, that “[r]egardless of captions, 
the issues in these cases could not change and the real 
party-in-interest plaintiff has always been the same.” 
That the unknown beneficiaries are the real-parties-in- 
interest in suits of this kind is plain. 32 

b. In Other States the Attorney General Is a Necessary and Indispensable 
Party as a Matter of Common Law 

Several states make the Attorney General a neces¬ 
sary and indispensable party in actions of the kind 
here involved in the absence of explicit statutory direc¬ 
tion to that effect. 33 This requirement is derived in most 
of these jurisdictions from English law, but others find 
it inherent in the office of Attorney General. 34 

So whether by statutory or judicial command the rule 


30 Maine. Massachusetts, Minnesota, Missouri and Tennessee. 
See Appendix E. 

31 Ohio. See Appendix E. The Maryland statute provides: 
“Courts of Equity within this State shall have full jurisdiction 
to enforce trusts for charitable purposes, upon suit of the State by 
the Attorney General or upon the suit of any person of persons 
having an interest in the enforcement thereof.” (Flack’s Md. Ann. 
Code, 1951, Art. 16, sec. 294). See Appendix E. 

32 See note 15, supra. 

33 See note 24, supra. 

34 E.g., Texas. See Appendix E. 
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that in suits of the character here involved the Attor¬ 
ney General is a necessary and indispensable party is 
universal in Anglo-American jurisprudence. The rea¬ 
son for the widespread acceptance of the rule in this 
country, as in England, is that, without it, the unknown 
beneficiaries of charitable trusts lack the standing—and 
therefore the opportunity—to protect their interests in 
court. 3 ' 

3. Tin*: ixdispensadility ok the attorney general as a party in this 

CASE WAS VIRTCALI.Y CONCEDED liY THE GOVERNMENT. 

The impact of the rule and the reason for it appar- 

entlv were not lost on the Government in this case—at 
* 

least when the complaint was tiled. For the complaint 
was styled ‘'The United States as Parens Patriae, by 
its Attorney General and J. Howard McGrath, Attor¬ 
ney General, in behalf of the unknown beneficiaries of 
the National Home Library Foundation,-’ a charitable 
corporation. However, when faced with the uncom¬ 
fortable truth—called to the attention of the District 
Court on several occasions by Petitioners—that Attor- 
nov General McGrath had resigned from office before 
trial and before judgment and had been succeeded by 
McGranery, who, in turn was succeeded by Brownell, 
and that in neither case had substitution been made in 
accordance with the clear and unambiguous require¬ 
ments of Rule 25(d), some explanation was imperative. 
In order to avert the consequences of its failure to com¬ 
ply with Rule 25(d), the Government took the interest¬ 
ing, and indeed novel, position in its brief to the Court 

^ See e."., State ex rel. Carmichael, Attorney General v. Bibb, 
234 Ala. 46, 52, 173 So. 74, 80; .Iordan v. Landis, Attorney General, 
128 Fla. 604, 610, 175 So. 241. 244; Dickey v. Volker, 321 Mo. 235, 
246-47, 11 S. \Y. 2d 278, 281. 
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of Appeals that there were two plaintiffs to this action. 
This argument is too slight a thing for the heavy task 
of blocking the impact of Rule 25(d). The question, 
we submit, is not how many plaintiffs are designated 
ill the complaint, but rather whether lack of a necessary 
and indispensable party plaintiff, the Attorney Gen¬ 
eral, at the time of judgment compels abatement of the 
action under Rule 25(d). 

The Government concedes, as it must, that “the chief 
law officer of the sovereign occupying the territory of 
the District of Columbia, namely, the Attorney Gen¬ 
eral, is charged with the duty of bringing cases of abuse 
of charitable corporations before the district court.” 
(Brief in the Court of Appeals, p. 30, n. 16). The Gov¬ 
ernment further acknowledges, as it must, that this suit 
was instituted “in behalf of the unknown beneficiaries 
of a charitable trust.” Having admitted the need of 
the Attorney General as a party, and having recognized 
that the unknown beneficiaries—and not the United 
States—are the real parties in interest, the Government 
was and is reduced to making the naked claim that Rule 
25(d) “obviously has no application to suits filed in 
the name of the United States” (Brief in the Court of 
Appeals, p. 18). This suave contention, apparently ac¬ 
cepted by the lower courts in this case, would vitiate 
Rule 25(d) for its effect could be nullified by the simple 
device of adding the name of the United States to the 
caption of any suit commenced by or against an officer 
of the United States. If the judgment of the court 
below stands Rule 25(d) is on the way out, and not in 
the manner which this Court in Snyder v. Buck, supra, 
indicated as the only appropriate one: “Tf the 
rule of abatement and substitution is to be altered 
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. . . , the amending process is available for that pur¬ 
pose. Id. at 20. 

Certiorari should be granted in order that this Court 
can not only resolve the conflict with Snyder v. Buck, 
.supra, but once again remind the lower courts that, if 
Rule 25(d) is to be buried, the task of interment be¬ 
longs alone to Congress. 


II 

There is a pressing and current need for reaffirma¬ 
tion OF PRINCIPLES 13Y THIS COURT WITH RESPECT TO 
RULE 25(d) IN ORDER TO ELIMINATE CONFUSION IN 
APPELLATE JURISDICTION. 

Even if this case represented the sole departure by 
lower courts from the principles laid down by this 
Court in Snyder v. Buck, supra, review would be war¬ 
ranted to resolve the conflict of decisions and to make 
it clear once again that it is not a function of the judi¬ 
ciary to alter the plain requirements of Rule 25(d). 
But the decision below does not stand alone in this re¬ 
spect; rather it is merely symptomatic of a pervasive 
tendency in recent years of the lower courts so to con¬ 
strue the Rule as to render it meaningless. The cause 
of the strained interpretations offered by the lower 
courts mav be unclear, but there is no doubt as to their 
effect. The highly important federal question of the 
scope of Rule 25(d) is presently in even greater need 
of clarification than at the time Snyder v. Buck, supra, 
was decided. 3 * 


3<; The problem is no less acute in this respect than that which 
recently confronted this Court in Sears, Roebuck Sc Co. v. Mackey, 
351 U.S. 427 (1956) and Cold Metal Process Co. v. United Engi¬ 
neering Sc Foundry Co., 351 U.S. 445 (1956). 
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Confusion began shortly after World War II. Three 
Courts of Appeals held that if “the real party in in¬ 
terest ■’ was the United States, the Rule was inappli¬ 
cable/ 57 But another, the Court of Appeals for the 
Seventh Circuit—rightly we submit—disagreed/ 5 " It 
enforced the Rule on the authority of this Court's deci¬ 
sions in Fleming v. Mohawk, supra, Fix, Collector of 
Internal It e venue v. Phil a. Barge Co., supra, and De¬ 
fense Supplies Corp. v. Lawrence Warehouse Co., 33b 
U.S. b31 (1949)/™ This Court denied the Government 
certiorari. 40 

When the new Administration came into office in 
January, 1953, the Department of Justice was con- 

•”' 7 Fleming v. Goodwin, 165 F.2d 334 (8th Cir. 194S), ccrt. denied 
sub nom.. Goodwin v. U.S., 334 U.S. S2S; U.S. v. Koike, 164 F.2d 
155 (9th Cir. 1947>; Northwestern Lumber & Shingle Co. v. U.S., 
170 F.2d 692 (10th Cir. 194S). 

;;h Bowles v. Wilke, 175 F.2d 35 (7th Cir. 1949), cert, denied, 338 
U.S. S61. 

39 If the Rule is construed to be inapplicable when the United 
States is ‘‘the real party in interest’’, there would remain no areas 
of applicability. For the United States is “the real party in in¬ 
terest” in all suits by or against, an officer, except in an action in¬ 
volving a statute which, after trial, is held to be inapplicable or 
unconstitutional. By the time of such decision, however, the entire 
case, including the procedural issue, would be moot with the result 
that there would be no need to determine whether Rule 25(d) 
applies. 

10 In his petition, the Solicitor General supported a construction 
to limit the applicability of the Rule to cases in which the United 
States was not “the real party in interest” and added that the con¬ 
flict between the circuits had given rise to a situation which “re¬ 
quires the intervention of this Gourt” and that “both the question 
of the abatement of the action and that of the reviewability of the 
ruling of abatement are important.” |See Solicitor General’s peti¬ 
tion, pp. 6, 7, 15 in Bowles v. Wilke, 338 U.S. 861.] 
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fronted with many pending cases in which officials, 
who had been named as parties in suits, were succeeded 
in office. In this Court the Government promptly 
moved to substitute the successor officers. Appropriate 
orders of substitution were entered. 41 

A number of cases were also pending before the 
lower courts, awaiting trial or argument on appeal, 
under Section 503 of the Nationality Act of 1940 (8 
U.S.C. 1503), against heads of departments who al¬ 
legedly had infringed plaintiffs’ rights claimed as 
citizens. 4 ' In these cases the United States Attorneys 
moved to invoke Rule 25(d). 43 The lower courts, how¬ 
ever, denied the motions. 


41 See October Terms 1952 and 1953 eases cited in note 6, supra. 

4 -Achcson v. Furusho, 212 F.2d 2S4 (9th Cir. 1954); Tom Wing 
Po v. Achcson, 214 F.2d 661 (10th Cir. 1954); Lehmann v. Aelicson, 
214 F.2d 403 (3d Cir. 1954); Chew Yin v. Achcson. 216 F.2d 60 
(7th Cir. 1954); Lew Thun v. McGrath, 16 F.R.D. 352 (D.C. 
S.D.N.Y. 1954). Cf. Rossello v. Marshall, 12 F.R.D. 352 (D.C. 
S.D.N.Y. 1952), which reluctantly applied the Rule in deference to 
Snyder v. Buck, supra, and which was mentioned but not followed 
in tlie opinion of the same court in the later ease of Lew Thun v. 
McGrath, supra. 

4:5 The only exception to this practice occurred in the instant case 
when a wholly inconsistent position was taken by the United 
States Attorney. In his Brief filed in the Court of Appeals it was 
contended that Rule 25(d) was inapplicable for the reason that no 
"coercive" relief was sought against Attorney General McGrath. 
(See Brief for Appellees, pp. 18-23.) This contention is completely 
lacking in merit as it collides with Fix, Collector of Internal Revenue 
v. Phila. Barge Co., supra, Fleming v. Mohawk, supra and Fleming 
v. Rhodes, supra, and ignores the unequivocal language of the Rule 
providing for substitution in actions instituted by or against an 
officer. (Sec pp. 7 to 8. supra.) 
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The first Court of Appeals to enter the battle royal 
was that for the Ninth Circuit. (Acheson v. Furusho, 
212 F. 2<l 281 (1952).) This court had already taken a 
cut at the Rule as inapplicable if the United States is 
the ‘"real party in interest“V 1 It now took another 
one on the ground that the United States could not be 
a party in interest. The suit was one for a declaratory 
judgment. Since, said the court, the judgment 4 ‘can¬ 
not be a command to any head of any governmental 
department to do anything or to refrain from doing 
anything, but fixes a status for the plaintiff which all 
persons inclusive of governmental authorities must re¬ 
spect, the action does not relate to the 4 discharge i.c., 
the carrying out, of any official duty/' Id. at 296. 

While the Ninth Circuit was Restating this contribu¬ 
tion, the Third was by no means idle. In Lehmann v. 
Acheson (D.C.E.D. Pa 109 F. Supp. 751, 755 (1952)), 
the trial court had entered judgment that Lehmann 
had lost his United States citizenship by expatriation. 
After appeal had been noticed but before decision, Mr. 

Dulles succeeded Mr. Acheson as Secretarv of State. 

* 

But no motion was filed to substitute within six months. 
(Lehmann v. Acheson, 214 F. 2d 403, 404 (1954).) On 
July 29, 1953, the Court of Appeals reversed with di¬ 
rections to enter an order declaring Lehmann to be 
a citizen. 

After the mandate had been issued, the United States 
Attorney, appearing for Acheson and for the United 
States, moved to recall the mandate and to remand the 
case to the District Court with directions to dismiss 
the action as abated, on the authority of the Supreme 


«U.S. V. Koike, 164 F.2d 155 (9th Cir. 1947). 
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Court's decision in Snyder v. Buck, supra, and the 
Court of Appeals’ own decision in U. S. ex rel. Trinler 
v. Carusi, 168 F. 2d 1014. On October 1,1953, the Court 
of Appeals entered an order as so requested in “the 
belief that the Buck and Trinler cases were dispositive 
of the issue,” as the court observed in its final opinion 
in this case ( Lehmann v. Acheson, 214 F. 2d 403, 404 
(1954)). 

Then came the decision of the Court of Appeals for 
the Ninth Circuit in Acheson v. Furusho, 212 F. 2d 284 
(9th Cir. 1954). Whereupon the Court of Appeals for 
the Third Circuit issued “a Rule to Show Cause why the 
Order of this Court entered October 1,1953, should not 
be vacated and our Judgment entered herein on July 
29, 1953, reinstated” ( Lehmann v. Acheson, supra, p. 
404). On June 18,1954, that court, by a third decision, 
produced a masterpiece of reconciliation of the op¬ 
posing views that the rule was applicable and that it 
was inapplicable. Its order of October 1,1953, vacating 
and setting aside the District Court’s judgment, was 
recalled, Dulles was substituted for Acheson and the 
cause was remanded to the District Court with direc¬ 
tions to enter judgment declaring Lehmann a citizen 
of the United States. ( Lehmann v. Acheson, supra, 
p. 406.) The court said that Snyder v. Buck, supra, 
was “inapposite” and “not inconsistent” with the con¬ 
clusion that Rule 25(d) was inapplicable. After quot¬ 
ing from the Furusho case, the court reasoned that in 
Snyder v. Buck, supra, a court order was sought to com¬ 
pel an officer of the United States to perform an official 
duty but that in the Lehmann case a mere judicial decla¬ 
ration of the petitioner’s citizenship status was sought. 
“Such a declaration ‘does not order and cannot consti¬ 
tute an order to the defendant as in mandamus, habeas 
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corpus, and injunction’ as the Ninth Circuit held”. 
Id . at 406. 

It seems harsh to find fault with reasoning so in¬ 
genuous and ingenious. But one is forced to observe 
that after a final judgment declaring Lehmann to be 
a citizen, the Secretary of State and his subordinates 
could hardly refrain from issuing a passport to Leh¬ 
mann on the grounds that he had lost his citizenship. 
Indeed, that judgment had precisely the same force 
and effect as the injunctive relief decreed by the Su¬ 
preme Court in Perkins v. Elg, 307 U. S. 325, 350 (1939) 
which restrained the Secretary of State from denying 
a passport “on the sole ground that Miss Elg had lost 
her American citizenship.” So it seems clear that the 
rationale of the Furusho and Lehmann decisions hold¬ 
ing Rule 25(d) inapplicable can hardly be the last word. 


CONCLUSION 


Since the time is ripe, and overripe, for the elimina¬ 
tion of the present confusion, it is accordingly urged 
that a writ of certiorari to review the decree of the 
court below should be granted. 4 " 

Respectfully submitted, 

Dean Acheson, 

Donald Hiss, 

Robert W. Tallman, 

701 Union Trust Building, 

Washington, D. C., 
Attorneys for Petitioners . 

Covington & Burling, 

Of Counsel . 


4 “' Such a result would be appreciably less harsh than the result 
in Snyder v. Buck, supra, which made it necessary for the claimant 
to “start over” due to the Government s error in failing to substitute 
the successor officer, a result from which two members of the Court 
dissented. In that case, moreover, two other members of the Court 
dis>cnted for different but somewhat cryptic reasons. 
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Mr. Morton Hollander, Attorney, Department of Jus¬ 
tice, with whom Mr. Leo A. Rover, United States Attor¬ 
ney at the time brief was tiled, and Messrs. Samuel D. 
Slade and Richard M. Markus, Attorneys, Department 
of Justice, were on the brief, for appellees. Mr. Leads 
Carroll, Assistant United States Attorney, also entered 
an appearance for appellees. 

Before Edgerton, Chief Judge, and Bazelon and Bas- 
txan, Circuit Judges. 

Edgerton, Chief Judge: The United States as parens 
patriae sues to rescind certain transfers of shares of 
stock in the Longfellow Building Corporation. The trans¬ 
fers were made by trustees of the National Home Li¬ 
brary Foundation, a charitable corporation organized in 
the District of Columbia. From a judgment in favor of 
the United States for some of the shares and some divi¬ 
dends, the defendants appeal. They contend among other 
things that the suit is barred by laches and by a three- 
year statute of limitations, D.C.Code (1951) §12-201. 

Though the transfers were made several years ago, it 
is not clear that there was unreasonable delay on the 
part of the Lmited States in bringing this suit. If the 
plaintiff were a private person, the statute of limitations 
might be a bar. Moran v. Sclilosherg, 67 App.D.C. 163, 
165, 90 F. 2d 40S, 410. But charitable trusts are “favor¬ 
ites with courts of equity.” Oidd v. Washington Hos¬ 
pital, 95 U.S. 303, 313. 

The United States is not suing on behalf of particular 
beneficiaries, to enforce a “private right, which might 
have been asserted without the intervention of the United 
States at all.” See United States v. Beebe, 127 U.S. 338, 
346. “A suit for the enforcement of a charitable trust 
cannot be maintained by persons who have no special 
interest in the enforcement of the trust. The mere fact 
that as members of the public they benefit from the en¬ 
forcement of the trust is not a sufficient ground to entitle 
them to sue ... Restatement, Trusts, §391, com- 
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ment d; cf. comment c (1935). Since the beneficiaries of 
the National Home Library Foundation are a practically 
unlimited and wholly indefinite group of persons, unless 
the United States or the Attorney General can sue to 
prevent the Foundation’s property, which has been dedi¬ 
cated to a public purpose, from being diverted ro private 
profit, no one can sue. This makes the suit analogous to 
one brought to enforce a public right, and closely analo¬ 
gous to one brought to enforce a right of an Indian tribe. 
Neither statutes of limitations nor laches apply to suits 
of either sort. See United States v. Summerlin, 310 U.S. 
414, 416; Board of Commissioners v. United States, SOS 
U.S. 343, 351; United States v. Minnesota, 270 L T .S. 1S1, 
196. 

We think the court’s findings of fact are not clearly 
erroneous. We have considered appellants’ other conten¬ 
tions and find no error affecting substantial rights. 


Affirmed. 


B astiax, Circuit Judge, dissenting: While there was 
very substantial evidence to the contrary, I am not pre¬ 
pared to say that the findings of the trial court (except 
as hereinafter noted) in support of the allegations of the 
complaint were clearly erroneous. (Rule 52(a) F.R. 
Civ.P.) Accordingly, they must be accepted. 

I think too that there is considerable doubt that the 
Foundation was a charity in the true sense of the word; 
but, again, 1 cannot say that the findings of fact on this 
point were clearly erroneous. 

There is also some question in my mind as to whether 
or not the present case should have been dismissed be¬ 
cause of lack of indispensable parties. The judgment of 
the court removes as trustees two persons who were not 
parties to the suit and against whom, of course, no relief 
could or should have been granted. However, it is doubt- 
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fnl that the appellants are in position to claim prejudice 
to them on this account. 

I do not believe that the issues in this case are res 
judicata because of the District Court's holding in the 
earlier case of Mahoney v. National Home. Library 
Foundation, Civil Action Xo. 1979-50, although it closely 
approaches that case. There Judge Tamm dismissed the 
case on the ground of laches, but the issues and parties 
were not the same. It is true that the United States 
Attorney, as parens patriae, was a party to that suit but 
the action against him was dismissed voluntarily. 

Be all this as it may, I think the case should be re¬ 
versed because any claim was barred by limitations and 
by laches, and should have been dismissed on either or 
both of these grounds. 

It is to be noted that in these cases no fraud has been 
found by the District Court. While appellees argue that 
there was but a short lapse of time between the “dis¬ 
covery” of the “fraud” 1 and the institution of the present 
proceedings, the fact is that although fraud is alleged in 
the complaint there is no such finding. The most the 
trial court found was that the transfer of the stock was 
“for a shockingly inadequate consideration.” The court, 
in its conclusions of law, held: 

“6. The trustees of the Foundation occupied a 
fiduciary relationship to it and its unknown bene¬ 
ficiaries. In negotiating the sale of 833 shares of 
the Longfellow stock in January, 1943 to Mt. Vernon 
Mortgage Corporation, said trustees failed to inform 


1 Appellees' position is that they did not know of the sales 
complained of until the filing of a prior action by an indi¬ 
vidual with a claim against the Foundation. That action was 
dismissed on the ground, among others, of the statute of 
limitations. As will hereinafter appear, the Foundation 
ceased operations in 1943, and at that time the beneficiaries 
of the trust (whoever they might be) could have taken ac¬ 
tion, as could the parens patriae. I think the statute began 
to run at the time the sales were made. 
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themselves of the value of the stock and failed to 
exercise the caution, care and skill which a man of 
ordinary prudence would exercise in dealing with 
his property. Due to their failure to perform their 
duties, the trustees transferred said 833 shares of 
stock for a shockingly inadequate consideration, and 
they thereby breached* their trust.” 2 

The record discloses that the main factor in the organ¬ 
ization of the Foundation in 1932 was Mr. Sherman F. 
Mittell, who died in 1942. Upon his death, all interest 
in the Foundation ceased and operations thereof -were 
discontinued. 

For eight years thereafter no action was taken by any 
one and, in the meantime, prior to the filing of this 
cause, four witnesses familiar with the transaction died; 
the records of the Foundation, with few exceptions, had 
been destroyed: the memories of witnesses had, naturally, 
faded; and it is obvious that the appellants’ defense has 
been prejudiced by the long delay. In addition, the posi¬ 
tions of the appellants have been prejudiced in that they 
have paid income taxes on the dividends received by them 
on the stock purchased by them and, as to some if not 
most of these, it is too late to claim refund. 

In my opinion the statute of limitations applies and, 
even if the statute does not apply, the action is barred 
bv laches. While it is true that the suit is filed in the 
name of the United States as parens patriae by the 
Attorney General and by the then Attorney General of 
the United States, 3 this suit is not one in which the 


2 Two of the three trustees against whom these findings 
and conclusions were directed, who are held to have re¬ 
nounced their offices thereby and who are to be removed, 
were not even parties to the suit. There is no finding of a 
fiduciary relationship to the Foundation by the appellants. 

3 The suit was filed by The United States of America as 
Parens Patriae, by its Attorney General and J. Howard Mc¬ 
Grath, Attorney General of the United States, in behalf of 
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United States is a party in its own right as no property 
rights of the United States are in any way involved. If 
the United States had been a party in its own right, it is 
probable that neither the statute of limitations nor laches 
would apply. 

It would seem to me that the reasoning of the House 
of Lords in the case of St. Mary Magdalen College v. 
Attorney General, 6 H.L.C. 189, 10 Eng. Rep. 1267, (a 
somewhat similar suit) is particularly applicable. There 
the House of Lords said: 

“The statute [of limitations] runs against the At¬ 
torney General in cases of this kind, for he comes 
in, not in his own right or that of the Crown, as such, 
but as the representative of persons in respect to 
whose rights the Crown possesses a fiduciary charac¬ 
ter, and has a fiduciary duty to discharge. . . 

The House of Lords applied the statute of limitations 
and not laches to the suit of the Attorney General and 
held the suit barred because brought too late. 

This rule as to the application of the statute of limita¬ 
tions is reinforced by the fact that here the trial court 
has granted not only equitable relief but legal relief 
(money judgment) as well. Cf. Filson v. Fountain, 90 
U.S.App.D.C. 273, 197 F.2d 383 (1952). 

In fairness to the appellants it should be pointed out 
that the evidence did not, despite the trial court’s ruling, 
justify a finding that the transactions “were not con¬ 
ducted at ‘arm’s length’.” There was no fiduciary rela¬ 
tion between the Foundation and Mt. Vernon and its 
officers. The court concluded that the purchaser had 
notice of the breach of trust of the trustees of the 
Foundation, but I see neither breach of trust nor notice. 


the unknown beneficiaries of the National Home Library 
Foundation, Plaintiffs. No one was substituted in Attorney 
General McGrath's place on his resignation, nor in the place 
of his successor when his successor was in turn succeeded 
by the present Attorney General. 
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At most, even if this can be said, the evidence disclosed 
bad judgment on the part of the trustees; but it took 
the passage of years, a rising real estate market, and 
refinancing to develop even this. It is to be noted that 
the court held a transaction involving 667 shares of the 
Longfellow stock purchased by Mt. Vernon for $5,000.00 4 
in April 1940 to be on an adequate consideration. 

I would reverse the judgment of the District Court and 
direct the dismissal of the suit. 


i 


i 


4 The 833 shares forming the basis of the appeal were 
purchased in January 1943 for $27,905.50. While it is true 
that the building was completed in 1941, nevertheless it was 
a loft type building which would require hundreds of thous¬ 
ands of dollars to convert into a normal office building if the 
tenant removed. Beginning in July 1942, renewals of the 
principal lease on the building were from year to year, with 
the principal tenant (a government agency) having the 
right to terminate on a thirty-day notice. 


i 
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®niteb States; Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12705 

Mount Vernon Mortgage Corporation. Robert T. High- 
field, L. Harold Sothoron, and E. Flavelle Koss, 
APPELLANTS 

V. 

The United States as Parens Patriae, by its Attorney 

General, et al„ appellees 


No. 12707 

National Home Library Foundation and Fannie Sessions 

Mittell, appellants 

V. 

The United States as Parens Patriae, by its Attorney 

General, et al., appellees 


APPEALS FROM THE EXITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

These consolidated appeals arise out of an action brought by 
(1) the United States as parens patriae, by its Attorney Gen¬ 
eral, and by (2) J. Howard McGrath, then Attorney General 
of the L T nited States, in behalf of the unknown beneficiaries 


(i) 



2 

of a charitable trust, the National Home Library Foundation 
(hereafter XHLF) (R. 2). 1 2 The chief purpose of the suit 
was to recover 1.G00 shares of stock owned by NHLF in the 
Longfellow Building Corporation (hereafter LBC) and trans¬ 
ferred by XHLF’s trustees in breach of their fiduciary respon¬ 
sibilities “for a shockingly inadequate consideration’* (R. 2-14, 
45). Of these shares. 667 were transferred by XHLF to the 
Mount Vernon Mortgage Corporation (hereafter MYMC) in 
April 1940 (R. 46). An additional S33 shares were acquired 
by MVMC from XHLF in January 1943. thus giving MYMC 
1,500 shares out of the LBC's total capital stock issue of 2,000 
shares (R. 41. 47). In February 1943, XHLF. in a third 
transaction, transferred its remaining 100 shares of LBC stock 
to Mrs. Fannie Sessions Mittell (R. 14, 47, 72). 

The complaint, filed in September 1951, named as defend¬ 
ants, XHLF. MYMC. Mrs. Mittell. Robert T. Highfield, L. 
Harold Sothoron. and E. Flavelle Koss. Highfield. Sothoron, 
and Koss are now and were, at the time of the 1943 trans¬ 
actions, officers and directors of both LBC and MYMC 
(R. 34-35).- Defendant's motion to dismiss the complaint 
was denied by Judge Morris in the court below on April 24, 
1952. The courts opinion, rejecting each of the various 
grounds on which the motion was based, points out that the 
NTILF “is a charitable organization, as that term has been 
construed in numerous decisions”; that while the United 
States Attorney could act to protect the charitable trust, “cer¬ 
tainly the Attorney General is authorized by law to perform 
any act which could be performed by his subordinate”; that 
limitations does not apply since the action is for equitable 
relief; that in order for “laches to be availed of.’’ prejudice and 
unreasonable delay must be shown; that while certain trustees 
of XHLF were not joined as defendants, no relief was sought 

against them and therefore “they are not necessary or in- 

•/ •/ 

1 Record references are to the Joint Appendix. 

2 Highfield and Sothoron were also, at one time, trustees of XIILF 
< R. 34). Mrs. Mittell has also been an officer and dim-tor of LBC since 
July 22. 1042 (It. *50). and a XIILF trustee and officer since 1 !M(V (It. 34 , 
54). The extent to which the various interlocking directorates and officer- 
ships were made use of in acquiring the XHLF’s only valuable asset, /. r., 
its LBC stock, is explained infra, p. *5. 
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dispensable parties”; and that the action was not barred by ; 
res judicata (R. 328). Each of these grounds, reasserted in 
another motion during the course of the trial, was also rejected 
by Judge Matthews (R. 324-333). j 

On completion of the lengthy trial—lasting from May 3 to 
May 24, 1954. and during which the trial court heard the 
testimony of over 20 witnesses—the trial court entered de¬ 
tailed and carefully-documented findings of fact and conclu- j 
sions of law (J. A. 32-46): infra , p. 12. Thereafter, on Febru- j 
ary 10. 1955, the trial court entered judgment denying relief j 
as to the first transfer of 667 shares in 1940, but ordered the i 
defendants to return to NHLF (1) the S33 shares acquired by ! 
MYMC in January 1943. and (2) six shares (out of the 100 j 
shares) acquired by Mrs. Mittell in February 1943 (R. 46-47; j 
infra, p. 12). J 

Defendants appealed. 3 No cross-appeal was taken from j 
the trial court’s refusal to direct the return of the 667 shares, j 
Nor was any cross-appeal taken from its refusal to direct Mrs. j 
Mittell to return the additional 94 shares. Hence, the instant j 
appeals are limited, in general, to questions as to the correct- j 
ness of the order to return to NHLF the S39 shares transferred : 

i 

by it in January and February 1943. 

A proper understanding of the circumstances which sur- j 
rounded these 1943 transfers and which led to their being set I 
aside by the district court must begin with a brief description j 
of the purposes of NHLF and its ownership prior to January j 
1943. of the LBC stock. Infra, p. 4. We will then show how j 
the individual defendants executed their two-phased plan to j 
acquire ownership of this highly valuable stock for their per- j 
sonal gain: (1) the transfer of the LBC stock from NHLF to j 
MVMC and to Mrs. Mittell in 1943. principally through High- j 
field's efforts, and (2) the acquisition of ownership and control j 
of MVMC by Highfield, Sothoron, and Koss. j 

_ j 

■MVMC, Highfield. Sothoron. and Koss have appealed in No. 12705 and j 
tiled a brief, referred to hereafter as the MVMC brief. NHLF and Mrs. j 
Mittell have apj>ealed in No. 12707 and have filed a separate brief, referred ■ 
to hereafter as Mrs. MitteU's brief. Appellees are tiling a single brief in j 
Nos. 12705 and 12707. which have been consolidated for appeal. 

373891—oG-2 

> 

i 

i 

i 
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A. The purposes of the National Home Library Foundation 
and its ownership of Longfellow Building Corporation 
stock 

NHLF was chartered as a charitable corporation in 1932 
under the laws of the District of Columbia authorizing the 
incorporation of organizations formed “for benevolent, chari¬ 
table, educational, literary, musical, scientific, religious or 
missionary purposes” (D. C. Code (1951), Sec. 29-601 et seq.; 
R. 33, fn. 1; 450). NHLF’s purposes are stated in its charter 
(R. 32-33): 

The particular business and objects of this corpora¬ 
tion are to promote and inculcate in more people the 
desire to read good literature; to make home libraries 
more easily available to greater numbers of our popu¬ 
lation ; to urge the reading of good literature through 
printed announcements, radio broadcasts and news¬ 
papers; and to these ends to provide for the delivery 
and holding of lectures, exhibits, public meetings, 
classes and conferences, calculated to advance the cause 
of education and promote the general culture of the 
nation; and for these purposes to do and perform every 
lawful act and thing necessary and expedient to be done 
or performed and which may be convenient or ad¬ 
vantageous for the efficient conduct of its affairs; and 
to have and exercise all powers conferred by the laws of 
the District of Columbia upon corporations organized 
under sub-Chapter 3 (Code of March 4, 1929, Title 5, 
Chapter 5 of the incorporation laws of the District of 
Columbia). 

Within a few years after its incorporation NHLF had an 
advisory board of 60 distinguished men and women represent¬ 
ative of American culture and education (R. 33). By 193S, 
the NHLF, in carrying out its purpose to “promote and incul¬ 
cate in more people the desire to read good literature,” had 
pioneered the publication of small pocket editions of literary 
masterpieces (R. 33, 87, 155, 447). These books were pro¬ 
vided free or at cost to Army posts, lighthouses, ships, prisons, 
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hospitals, libraries, and universities (R. 33). In this manner, 
good books were made available “to people who could not 
afford to buy the classics in bound and beautiful volumes 7 ' 
(R. 87, 169). 

NHLF also carried out a program to improve cultural con¬ 
ditions in rural sections in cooperation with farm bureau fed¬ 
erations, churches, schools, and rural publications (R. 33, 153, 
159-160). In addition, NHLF conducted an educational radio 
program known as the “American Fireside Series” (R. 688). 
This work was similar to and “antedated the Voice of America” 
(R. 167). 

The principal founder of NHLF and the man primarily re¬ 
sponsible for effectuating its program was Mr. Sherman Mit- 
tell (R. 35, 155, 431). He had “that peculiar type of genius” 
which enabled him to “boil out the unessentials” of a standard 
classic and cut it down to pocket edition size without impair¬ 
ing its overall quality (R. 169). To him the NHLF's work 
“was a great crusade” (R. 36. 168). He was its President and 
guiding force from its inception (R. 35,139). 

To augment the income of NHLF and thereby obtain the 
funds needed to carry on its work. Mr. Mittell conceived and 
planned the erection of a large office building (R. 36, 37, note 
1. 101, 102-103. 162, 44S, 466-467). In furtherance of that 
plan, Mr. Mittell formed LBC in 1939 and, as its President, di¬ 
rected its affairs from its inception (R. 34—35). The office 
building, a large, modern, twelve-storv building, located at 
Connecticut and Rhode Island Avenues in this city and known 
as the “Longfellow Building," was completed by LBC early in 
1941 (R. 34). The Longfellow Building is the only asset of 
LBC and is a very valuable income-producing property (R. 
227, 229, 257, 795-797). Since 1941, it has been continuously 
rented to the United States, except for the first floor, which, 
since its release by the Government, has been rented to certain 
stores (R. 34). 

Mr. Mittell died on July 12, 1942 (R. 35, 55-56). NHLF, 
as a result of Mr. Mittell's plan to rely on the Longfellow 
Building as a source of income for NHLF, was at that time the 
owner of the S39 shares of LBC stock involved in the instant 
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appeals (R. 38, 39). An additional 94 shares of LBC stock 
were owned by Mr. Mittell in his own right at the time of his 
death (R. 39). A few months before his death, XHLF’s 839 
shares and Mr. Mittells 94 shares—making a total of 933 
shares—were pledged with MYMC as collateral for a $12,000 
loan from MYMC to XHLF (R. 39. 141). 

B. Acquisition by Mount Vernon Mortgage Corporation of the 

S33 shares of stock and by Mrs. Mittell of the additional six 

shares 

On Mr. Mittells death in July 1942, his widow, the de¬ 
fendant Mrs. Mittell, who had been a trustee and secretary 
of XHLF since 1940, succeeded him in the management of 
XHLFs work (R. 34, 43). The two other trustees of XHLF 
at that time were Robert C. Craig and Sidney A. Carraway 
(R. 53. 166). Craig had been a trustee since July 1940 (R. 35). 
Carraway was elected a trustee and president of XHLF the 
month following Mr. Mittells death but did “not devote 
time to active management” of XHLF s affairs (R. 35. 84, 86). 

In December 1942. or within six months of Mr. Mittells 
death, Highfield initiated negotiations with Mrs. Mittell for 
the sale to MYMC of the 933 shares of LBC stock which had 
been pledged for the 812,000 loan (R. 39. 65, 109, 145. 459). 
MYMC is a Delaware corporation and has been operating a 
real estate, investment, and insurance business in the District 
of Columbia since 1938 (R. 34). Highfield. now the principal 
stockholder of MYMC, 4 has been a director of MYMC from 
its inception in 193S. was its Secretary-Treasurer until 1944, 
and has been its President since that time (R. 34. 103). At the 
same time he has been a director of LBC since 1940, its Treas¬ 
urer from 1940 to 1942, and its President since July 1942, 
succeeding to the latter office on Mr. Mittell’s death (R. 34, 
104). He was also a trustee of XHLF from April 1, 1940 to 
March 19. 1941 (R. 34. 104). He has had over forty years of 
real estate, banking, and investment experience (R. 334-335). 
As early as 1940. he already had 27 years’ “experience in stock 
matters and in banking affairs” and was “familiar with the 


4 Hi^hfield’s acquisition of control of MVMC is described infra, p. *). 


methods and means whereby local stocks particularly were 
valuated and market values obtained on them’’ (R. 131). 

The two other principal officers and directors of MVMC, 
in whose behalf Highfield also acted in negotiating with XHLF 
for the 933 shares, are defendants L. Harold Sothoron and E. 
Flavelle Koss (R. 40). Sothoron has been a director and 
General Counsel of MVMC since 1938. and is also its Vice 
President at the present time (R. 35. 411, 452). Since 1940, 
he has also been a director and Vice President of LBC (R. 
411-412). In addition, from April 1. 1940 to March 19, 1941, 
he was a trustee of XHLF and familiar with its program (R. 
35, 412. 424, 447, 44S, 450). Both Sothoron and Highfield 
have been intimate friends of Mrs. Mittell and advised her in 
her personal affairs and in XHLF affairs “from the minute’ 7 
after her husband’s death in July 1942 (R. 42-43. 64. 67, 69, 
75-76, 461-463). 

Koss has been a director. Secretary, and a Vice President of 
MVMC since 193S (R. 35, 407). He also has been a director. 
Assistant Secretary, and Assistant Treasurer of LBC since 
1940 (R. 35, 407)/ 

At the time Highfield instituted negotiations for the transfer 
of the 933 shares shortly after Mr. Mittell's death in 1942. 
he was fully aware that Mrs. Mittell was emotionally dis¬ 
turbed, “in a very distraught condition,” and in poor health 
(R. 40, 65. 69, 110). Mrs. Mittell and the other trustees of 
XHLF—Craig and Carraway—were uninformed as to the j 
value of the Longfellow Building or the LBC stock owned by i 
XHLF (R. 40. 6$. 89. 102, 103). They knew very little about j 
the financial affairs of LBC and had no idea what the profits j 
of LBC had been in operating the Longfellow building or how j 
much earnings of LBC were allocable to each share of LBC j 
stock (R. 40, 68). The trustees made no effort to ascertain i 
the book value of LBC stock (R. 40, 179). They did not seek j 
any independent advice as to the market value of the stock \ 
and did not try to sell the stock to anyone other than MVMC *• 
(R. 40, 70, 89. 102). 

Had they taken the trouble to make these inquiries, they j 
would have found that LBC’s net earnings, after taxes, from ! 
the date of completion of the Longfellow Building in February j 
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1941 to January 1943, averaged $20 per share annually for 
each share of LBC stock (R. 227, 232-233, 257-258, 795-797). 
They also would have found out that the true value of LBC 
stock in January 1943 was “on the low side" at least $121 to 
S125, 5 and that experienced investment counsellors “would 
have insisted,” in light of the excellent earnings and excep¬ 
tionally good outlook for continued high earning power, that 
they “get at least $176 a share” before selling (R. 41-42, 25S, 
263, 267-268, 300. 313. 314). Highfield, then an officer and 
director of both LBC and MVMC, expressly recognized on 
May 19. 1942, the “unquestioned value” of the LBC stock and 
knew that it had “a book value of $227.50 per share" (Tran¬ 
script, p. S74; Plaintiff’s Exhibit No. 21, R. 3S9). 

Shortly thereafter, notwithstanding the true value of the 
stock. Highfield, while negotiating with Mrs. Mittell and after 
several long distance telephone conversations between Wash¬ 
ington and St. Louis with Craig, another XHLF trustee, 
offered to pay $30 per share (R. 70-71, 75, 90, 121, 136. 13S. 
173. 174. 175. 357, 384, 457). At that time, Highfield and 
Soihoron were advising Mrs. Mittell on everything, including 
the sale of the stock (R. 75. 76). After additional negotia¬ 
tions with Mrs. Mittell and Craig, Highfield increased his 
offer to $33.50 (R. 121). On January 19, 1943, MVMC 
acquired 833 NHLF-owned shares of LBC stock for $27,905.50, 
or at the rate of $33.50 per share (R. 41). 

This sale was consummated by a payment by MVMC to 
XHLF of $15,153.50, representing the balance of the sales 
price, after deducting the $12,000 loan advanced by MVMC 
to XHLF, interest thereon, and a transfer tax (R. 41, SO, 121— 
122, 359). The purchase of these 833 shares gave MVMC a 
total of 1,500 shares of LBC stock since MVMC had earlier 
acquired 667 shares in the 1940 transaction which was chal¬ 
lenged below but which is not now before this Court (R. 41). 
Since there are only 2,000 authorized shares of LBC stock, 
MVMC’s acquisition of a total of 1,500 shares gave it com- 


s Tlie trial court's findings average these two figures and find as a fact 
that "the fair market value” of the LIJC stock was $123 i>er share on 
January 15-19, 134.3 (It. 42). The court further found that the hook value 
at that time was at lea><t $17C per share (It. 42). 
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plete control over LBC (R. 41,269). This meant that MVMC, 
as controlling stockholder in LBC, would determine its poli¬ 
cies, the salaries to be paid to LBC officers (including High- j 
field, Sothoron, and Koss), and the dividends to be declared [ 
by LBC on its outstanding stock (1,500 shares of which were 
now owned by MVMC). 

At the time of MVMC’s acquisition of the 833 shares, it re¬ 
leased to NHLF the additional 100 shares which had been 
pledged by NHLF in early 1942 as collateral for the $12,000 i 
loan (R. 129, 360, 383). Six of the 100 shares belonged to j 
NHLF (R. 44). The other 94 had belonged to Mr. Mittell (R. j 
41). NHLF nevertheless re-transferred the entire 100 shares j 
to Mrs. Mittell without any consideration being given by j 
Mrs. Mittell to NHLF for the additional six shares owned by 
NHLF (R. 41, 46, 72, 123). I 

i 

j 

C. Acquisition by Highfield, Sothoron, and Koss of control j 
of Mount Vernon Mortgage Corporation 

From the time of MVMC’s incorporation in 1938, including j 
the period in 1943 when NHLF gave up its 839 shares of LBC j 
stock, Highfield, Sothoron, and Koss were directors and officers j 
of MVMC (supra, pp. 6-7). During this period, however, 8,256 i 
out of a total number of 10,000 shares of the common stock j 
of MVMC, were owned by the International Association of j 
Machinists (R. 112, 337, 360, 429). And during this period j 
Emmett C. Davison, the General Secretary and Treasurer of 
the Union, was President of MVMC (R. 130-131, 336, 337, j 
338, 360). Mr. Davison died on November 21, 1944 (R. 390). j 
Mr. Highfield took over immediately as President of MVMC I 
(R. 34, 103). | 

The Union-owned MVMC stock at that time was purported j 
to have a “true and actual” value in excess of two million ! 
dollars/ This value was due in large part to MVMC’s owner- j 
ship of the highly valuable stock interest in LBC. z. e., the stock j 
interest acquired by MVMC from NHLF. However, on Sep- j 

* Sec Grand Lodge of International Association of Machinists v. Highfield , j 
Sothoron . and Koss. Civil No. 3(>01—iS. D. C., D. of Col., complaint filed Sept, j 
4. 1048. 
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tember 11, 1945, less than ten months after Mr. Davisons 
death. Highfield, Sothoron. and Koss were able to acquire per¬ 
sonal ownership of the S.256 shares of MVMC stock from the 
Union for the sum of S60.000 (R. 112, 117, 427). 7 

The 1945 acquisition by Highfield, Sothoron, and Koss of 
the controlling stock interest in MVMC also gave them, 
through MVMC s ownership of the controlling stock interest in 
LBC, control over LBC. 

Exercising this control, Highfield, Sothoron. and Koss—all 
of whom were officers of LBC*—increased their salaries as 
such officers by more than 600%- Thus, in 1945 and earlier, 
the entire amount of salaries paid by LBC to all its officers 
had totalled approximately $5,000 per year (R. 69, 10S, 230, 
796, 797). After 1945, however. Highfield, Sothoron, and Koss 
increased their own salaries so that the total officers' salaries 
for the year ending June 30. 1946 was $41,500, 
for the year ending June 30,1947 was $52,500, 
for the year ending June 30. 1948 was $52,500, 
for the year ending June 30, 1949 was $52,500, 
for the year ending June 30, 1950 was $40,416, 
for the year ending June 30, 1951 was $41,799, 
for the year ending June 30. 1952 was $41,800, 
and for the year ending June 30, 1953 was 
$41,800. (R. 230-231.) 


7 The Union later hied suit against Highfield, Sothoron. and Koss seek¬ 
ing rescission and cancellation of the sale of the 8,256 shares on the ground 
that the three defendants, in breach of the fiduciary relationship owed by 
them to the Union, had obtained stock worth over $2,000,000 for the pur¬ 
chase price of .$00,000. Civil No. 3001-48. xultra, fn. 0, R. 114. It is sig¬ 
nificant that in the suit filed by the Union it is asserted that Highfield, 
Sothoron, and Koss were able to buy up the S,2f>C> shares at the extraor¬ 
dinarily low price only because they had failed to disclose to the Union 
the true value of the LBC stock acquired by MVMC from XHLF (R. US- 
120: ttupra , fn. 0). The suit was compromised by paying the Union an 
additional $75,000 (R. 114, 117). 

* Highfield was President. Sothoron. Vice President, and Koss, Assistant 
Secretary and Treasurer (R. 34, 33). Mrs. Mittell also became a Vice 
President on July 22, 1942 (R. 34). 
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Of these amounts, Highfield alone, whose pre-1946 annual 
LBC salary averaged $1,500 (R. 109), drew thereafter as Presi¬ 
dent of LBC the following amounts: 


1946 . $21,500 

1947 . 30,000 

1948 . 30,000 

1949 . 30,000 

1950 . 21, 660 

1951 . 21,999 

1952 . 22,000 

1953 . 22,000 (R. 109, 375.) 


Moreover, after acquiring control of MVMC and LBC in 
1945, Highfield, Sothoron, and Koss had LBC declare the fol¬ 
lowing dividends on the 2,000 shares of LBC stock: 

Total Dividends Dividend Per Share 


1946 . $40,000 $20 

1947 . $42,000 $21 

1948 . $44,000 $22 

1949 . $45,195 $23 

1950 . $49,125 $25 

9 1950. $47,160 $24 

1951 . $49,125 $25 

1952 . $49,125 $25 

1953 . $49,125 $25 (R. 229-230.) 


$414,855 $210 

Since the bulk of the LBC stock was owned by MVMC (which j 
had acquired 833 LBC shares in 1943 from NHLF and 677 j 
LBC shares in 1940 from NHLF) 10 it is obvious that these gen- ! 
erous dividend payments on LBC stock inured to the benefit j 
of MVMC and therefore primarily to the benefit of Highfield, 
Sothoron, and Koss, who, after 1945, owned and controlled i 

*Two dividends were declared during 1950: a $25.00 dividend on Jan¬ 
uary 1G, 1950, and a $24.00 dividend on October 17,1950 (R. 229). | 

10 An additional 35 shares were purchased by MVMC in 1947 from three 
different individuals (R. 125-127). For each of these additional shares j 
MVMC paid $1,000 (R. 125-127). Thus, MVMC paid less to NHLF in 1943 j 
for the S33 shares than it paid in 1947 for 35 shares of the same stock. See j 
supra, p. 8. 


i 
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MVMC. 11 With respect to the S33 shares alone, the dividends 
paid to MVMC for the 1946-1953 period amounted to $174,- 
930 (R. 44). 

D. Court’s findings and judgment 

The court found that the trustees of NHLF, in selling the 
LBC stock in 1943, acted.contrary to.the interests and pur¬ 
poses of the XHLF and its unknown beneficiaries, that the 
trustees failed to inform themselves of the value of the stock, 
that they failed to exercise ordinary care and prudence in 
selling the stock, that the transfers of the stock were not “arms- 
length” transactions, that defendants knew or should have 
known that the fair market value of the stock was “far greater 
than $33.50 per share* ? in 1943, that the trustees' transfer of 
S33 shares of the stock to MVMC for $33.50 per share in 
January 1943 was “for a shockingly inadequate consideration.*’ 
and that it constituted a breach of trust by the trustees (R. 
42, 43. 44, 45). The court further found that MVMC, as pur¬ 
chaser of the S33 shares, took the stock from XHLF with 
knowledge of the breach of trust (R. 45). Accordingly, on 
February 10, 1955, the court ordered that the sale of the S33 
shares be set aside and that MVMC endorse the stock over to 
NHLF and deliver it to the clerk of the district court (R. 
46-47). MVMC w’as also directed to turn over to the clerk 
the sum of $174,930 (representing the 1946-1953 dividends 
on the 833 shares) less 827,905.50 (the amount paid by MVMC 
to NHLF in 1943 for the S33 shares), or a net amount of 
$147,024.50 (R. 47). This sum was to be held by the clerk 
for the account of XHLF pending further order of the district 
court (R. 47). 

With respect to the 100 shares of LBC stock acquired by 

11 It is important to note that the 1046 dividend was the first declared by 
LBC and that no dividends had been declared prior to 1046, when the 
Union, rather than Highfleld, Sothoron, and Koss, owned MVMC (R. 220). 
Although LBC apparently could not declare dividends while an RFC loan 
to it was outstanding (R. 140. 263), there is no explanation in the record 
for the officers* failure, prior to their acquiring ownership of MVMC from 
the Union in September 1045, to refinance the loan elsewhere and thus 
avoid any restriction on dividend payments—a technique they employed 
before the first LBC dividend declaration in December 1046. (R. 144, 

212-213, 229, 309.) 
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Mrs. Mittell in 1943, the court found that there was no con¬ 
sideration given for six of the shares and ordered their return 
to the clerk, properly endorsed to NHLF (R. 46-47). Mrs. j 
Mittell was also directed to deliver to the clerk for NHLF’s j 
account the sum of $1,260, representing the dividends earned j 
by the six shares and paid to Mrs. Mittell in 1946-1953 (R. 47). j 

The court further found that the NHLF trustees—Mrs. Mit- | 
tell, Carraway, and Craig—had, by their conduct, impliedly re- ! 
nounced their offices as trustees (R. 46). It accordingly re- j 
tained jurisdiction (1) to appoint other trustees of NHLF i 
and (2) to ascertain and direct payment to NHLF of all divi- j 
dends earned by the S39 shares after 1953 (R. 47). j 

STATUTES AND RULES INVOLVED 

1. The pertinent Rules of Federal Civil Procedure provide: I 

a. Rule 25. Substitution of Parties j 

***** 

(d) Public Officers; Death or Separation from Office. j 
When an officer of the United States, or of the District j 
of Columbia, the Canal Zone, a territory, an insular j 
possession, a state, county, city, or other governmental ! 
agency, is a party to an action and during its pendency ! 
dies, resigns, or otherwise ceases to hold office, the action j 
may be continued and maintained by or against his i 
successor, if within 6 months after the successor takes j 
office it is satisfactorily shown to the court that there is j 
a substantial need for so continuing and maintaining it. I 
Substitution pursuant to this rule may be made when it j 
is shown by supplemental pleading that the successor j 
of an officer adopts or continues or threatens to adopt! 
or continue the action of his predecessor in enforcing a j 
law averred to be in violation of the Constitution of! 
the United States. Before a substitution is made, the! 
party or officer to be affected, unless expressly assenting j 
thereto, shall be given reasonable notice of the applica-1 
tion therefor and accorded an opportunity to object, i 

b. Rule 41. Dismissal of Actions 

(a) Voluntary Dismissal; Effect Thereof | 

(1) By Plaintiff; by Stipulation. Subject to the* 
provisions of Rule 23 (c), of Rule 66, and of any statute! 
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of the United States, an action may be dismissed by the 
plaintiff without order of court (i) by filing a notice 
of dismissal at any time before service by the adverse 
party of an answer or of a motion for summary judg¬ 
ment. whichever first occurs, or (ii) by filing a stipula¬ 
tion of dismissal signed by all parties who have 
appeared in the action. Unless otherwise stated in the 
notice of dismissal or stipulation, the dismissal is with¬ 
out prejudice, except that a notice of dismissal operates 
as an adjudication upon the merits when filed by a 
plaintiff who has once dismissed in any court of the 
United States or of any state an action based on or 
including the same claim. 

c. Rule 41. Dismissal of Actions 
• * * * * 

(b) Involuntary Dismissal: Effect Thereof. For 
failure of the plaintiff to prosecute or to comply with 
these rules or any order of court, a defendant may move 
for dismissal of an action or of any claim against him. 
After the plaintiff has completed the presentation of 
his evidence, the defendant, without waiving his right 
to offer evidence in the event the motion is not granted, 
may move for a dismissal on the ground that upon the 
facts and the law* the plaintiff has shown no right to 
relief. In an action tried by the court without a jury 
the court as trier of the facts may then determine them 
and render judgment against the plaintiff or may 
decline to render any judgment until the close of all the 
evidence. If the court renders judgment on the merits 
against the plaintiff, the court shall make findings as 
provided in Rule 52 (a). Unless the court in its order 
for dismissal otherwise specifies, a dismissal under this 
subdivision and any dismissal not provided for in this 
rule, other than a dismissal for lack of jurisdiction or 
for improper venue, operates as an adjudication upon 
the merits. 

2. Section 10 (b) of the Securities Exchange Act of 1934, 15 
U. S. C. § 7Sj (b), provides: 
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It shall be unlawful for any person, directly or in¬ 
directly, by the use of any means or instrumentality of 
interstate commerce or of the mails, or of any facility 
of any national securities exchange— 

***** 

To use or employ, in connection with the purchase or 
sale of any security registered on a national securities 
exchange or any security not so registered, any manipu¬ 
lative or deceptive device or contrivance in contraven¬ 
tion of such rules and regulations as the Commission 
may prescribe as necessary or appropriate in the public 
interest or for the protection of investors. 

Rule X-10B-5 promulgated by the Securities and Exchange 
Commission thereunder, 17 CFR § 240.1Ob-5, provides: 

It shall be unlawful for any person, directly or indi¬ 
rectly, by the use of any means or instrumentality of 
interstate commerce, or of the mails, or of any facility 
of any national securities exchange, 

(1) to employ any device, scheme, or artifice to 
defraud, 

(2) to make any untrue statement of a material fact 
or to omit to state a material fact necessary in order 
to make the statements made, in the light, of the circum¬ 
stances under which they were made, not misleading, or 

(3) to engage in any act, practice or course of busi¬ 
ness which operates or would operate as a fraud or 
deceit upon any person, 

in connection with the purchase or sale of any security. 

SUMMARY OF ARGUMENT 

The first and principal contention advanced by both sets of 
appellants is that the judgment below should be set aside be¬ 
cause of a failure to substitute a successor Attorney General 
under Rule 25 (d), F. R. C. P., within six months after Attor¬ 
ney General McGrath’s successor took office. Point I, infra , 
p. 16, demonstrates that this contention misconceives the scope 
of Rule 25 (d) and is therefore completely lacking in merit. 
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Equally unsound, as we show in Point II. infra , p. 23, are all 
of appellants' remaining arguments, including those con¬ 
cerned with res judicata , laches and limitations, evidentiary 
support for the trial court's factual findings, and procedural 
rulings. In addition. Point III establishes that completely 
apart from the fundamental principles of common law relied 
on by the court below in holding invalid the stock transfers in 
1943. that holding finds independent support in the anti-fraud 
provisions of Section 10 (b) of the Securities Exchange Act of 
1934 (15 U. S. C. 7Sj (b)) (supra, p. 15) and S. E. C. Rule 
X-10B-5 promulgated thereunder (17 C. F. R. § 240.1Ob-5) 
(supra, p. 15). 

ARGUMENT 

I 

Rule 25 (d) of the Federal rules of civil procedure does not 
require abatement and reversal of the judgment below 

Appellants' primary argument is that despite the require¬ 
ments of Rule 25 (d). F. R. C. P., Attorney General McGrath's 
successor was not substituted as a party plaintiff within six 
months after he took office. 1 - It follows from this failure to 
substitute, appellants contend, that the action has abated and 
that the judgment below should be reversed with instructions 
to enter judgment dismissing the complaint. 

Such a harsh result, completely unrelated to the merits of 
the action and based on a technical failure to substitute, should 
not, of course, be countenanced unless compelling reasons make 
it unavoidable. This would seem to be particularly true in a 
case like the instant one where abatement and reversal would 
work a serious deprivation on the beneficiaries of a charitable 
trust and at the same time condone appellants' wrongful con¬ 
duct in siphoning off the assets of the charity for their per¬ 
sonal gain. 

Fortunately, no reason here compels or in any way justifies 
the harsh result appellants seek. To the contrary, there are 
two decisive reasons which require outright rejection of appel- 

“McGrath was succeeded in office by James I*. McGranery on May 27, 
10-72. Attorney General Brownell took office on January 22, 10.73. 
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lants' “substitution” argument. The first is that there were 
two distinct plaintiffs in this action: (a) the United States as 
parens patriae and (b) Attorney General McGrath (R. 2). 
Thus, even if it is assumed that substitution was necessary as 
to McGrath, the failure to make such a substitution could 
not possibly affect the continuation of the action on behalf 
of McGrath's co-plaintiff, the United States as parens patriae . 
Secondly, we show below that Rule 25 (d) 7 s substitution re¬ 
quirement comes into.play only where coercive relief is sought 
against a public officer, and here plainly no such relief was 
sought as to McGrath. 

A. The failure to substitute Attorney General McGrath’s successor can 
not abate the action as to the other plaintiff, £. e„ the United States as 
parens patriae 

A basic flaw* in appellant’s substitution argument is that 
it assumes that the instant action was brought by a single plain¬ 
tiff, i. e. y former Attorney General McGrath. Thus, Mrs. 
MittelFs brief, at pages 35-36, opens the “substitution" argu¬ 
ment with the assertion that “the complaint below’ * * * was 
filed September 28, 1951 by \J. Howard McGrath, Attorney 
General of the United States * * * in behalf of the unknown 
beneficiaries of the National Home Library Foundation, a 
charitable corporation/ ” But this assertion is incorrect. The 
record shows that the complaint was filed by two separate 
and distinct plaintiffs: (1) the United States, as parens patriae , 
and (2) Attorney General McGrath (R. 2). This is made 
crystal clear in the caption itself (R. 2) and in the text of 
the complaint, w’hich rejects the notion that there is a single 
plaintiff by explicitly declaring that the “plaintiffs" in the ac¬ 
tion are 

(1) the United States as parens patriae by its Attor¬ 
ney General, and 

[R. 2. 3. j 

(2) Attorney General McGrath. 

The district court docket entries in this action (Civil No. 
4088-51) further reflect the fact that there are two distinct 
plaintiffs, by designating each of the two plaintiffs separately 
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and by listing the United States, as parens patriae , as plain¬ 
tiff No. 1 and Attorney General McGrath as plaintiff No. 2. 

Rule 25 (d), by its terms, applies only to public officers. 
Supra, p. 13. It obviously has no application to suits filed 
in the name of the United States, even though such suits nec¬ 
essarily are filed by the United States by and through its law 
officers, i. e., the United States Attorney General and the 
United States Attorney. United States v. Allied Oil Corp., 
341 U. S. 1; Fleming v. Goodwin , 165 F. 2d 334 (C. A. S), cer¬ 
tiorari denied, sub nom. Goodwin v. United States, 334 U. S. 
828; United States v. Koike, 164 F. 2d 155 (C. A. 9); North¬ 
western Lumber & Shingle Co. v. United States, 170 F. 2d 692 
(C. A. 10); see also Ralph D’Oench Co. v. TFoods, 171 F. 2d 
112 (C. A. 8); Seven Oaks v. Federal Housing Administrator, 
171 F. 2d 947 (C. A. 4). Consequently, if Rule 25 (d)’s re¬ 
quirements apply at all here, they apply only to “J. Howard 
McGrath. Attorney General of the United States,” so named 
and described as the second plaintiff in the action (R. 2). But 
even if the action is assumed to have abated as to the second 
plaintiff, so that the second plaintiff is no longer in the case, 
such an abatement could not be deemed to destroy the rights 
of the other plaintiff, the United States as parens patriae. The 
situation would be the same if defendants NHLF and Mrs. 
Mittell had failed to perfect their appeal in this case. That 
failure, of course, while barring those two defendants, would 
not prevent the other four defendants—MVMC, Highfield, 
Sothoron, and Koss—from prosecuting a properly perfected 
appeal. Similarly, here, if there -was any failure of substitu¬ 
tion with respect to McGrath, that failure cannot abate the 
action as to the other plaintiff, the United States as parens 
patriae. 

B. Since no coercive relief was sought against Attorney General McGrath, 
the failure to substitute a successor within six months has not abated 
the action even as to him 

Up to this point we have shown that even if the action is 
deemed to have abated as to Attorney General McGrath, it 
has not abated as to the United States, as parens patriae. In 
addition, we now show, through the history, purpose, and de¬ 
cided cases under Rule 25 (d), that its six-month substitution 
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requirement applies only where coercive relief is sought against 
a public officer and that it does not therefore apply here even 
as to McGrath. Hence, the action has not abated as to him, 
and, for the purpose of having the record reveal the present 
incumbent, this Court may now substitute the present Attor¬ 
ney General as the second plaintiff in the action. 

1. The history and purpose of Rule 25 (d ). Rule 25 (d) 
is the modern version of legislation originally adopted by 
Congress on February 8, 1899 (30 Stat. 822) in response to 
the Supreme Court's suggestion in United States ex rel. 
Bernardin v. Butterworth, 169 U. S. 600. Prior to the 1899 
statute, the history of writs sued out against federal officers 
to compel performance of official acts clearly established that 
the death, resignation, or expiration of the term of office of 
the defendant pendente lite compelled the action to abate and 
forced the plaintiff to sue out another WTit against the new 
incumbent. 

Almost 90 years ago, the Supreme Court, in a suit against 
a Secretary of the Interior, recognized that “when he resigned, 
of course the suit abated." The Secretary v. McGarrahan , 

•T 

9 Wall. 298, 313. This ruling was uniformly followed in all 
other cases reaching the Court, concerning the same question. 
United States v. Boutwell, 17 Wall. 604, 609; Commissioners v. 
Sellew, 99 IT. S. 624, 626; United States v. Schurz, 102 U. S. 
378, 408; Thompson v. United States, 103 U. S. 480, 484; 
United States v. Chandler, 122 U. S. 643; United States ex rel. 
International Contracting Co. v. J&amont, 155 U. S. 303, 306; 
United States ex rel. Long v. Lochren, 164 U. S. 701. And, as 
early as 1S97, it was noted that the principle of abatement 
because of resignation from office had already “for years been 
considered as so well settled that in some of the cases no opin¬ 
ion has been filed and no official report published." Warner 
Valley Stock Co. v. Smith, 165 U. S. 2S, 31. 

The reason for this common law rule is evident. Resignation 
from office means that the officer “no longer possesses the 
power" to perform the official act demanded of him. The 
Secretary v. McGarrahan, 9 Wall. 298, 313. Since his duty to 
perform that act “exists only so long as office is held, the court 
cannot compel [him] to perform it after his power to perform 
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has ceased." United States v. Boutwell, 17 Wall. 604, 608. 
In short, the sole rationale of the common law rule of abate¬ 
ment, which deprived a plaintiff of relief because of a fortui¬ 
tous succession in office, was that the defendant-officer’s resig¬ 
nation rendered him powerless to perform the official act 
demanded of him. And since a judgment against an ex-officer 
directing him to perform the act would be futile and ineffective, 
abating or preventing the continuation of the action was 
warranted. 

Butterworth , supra , p. 19. was such a suit. It sought to 
compel the Commissioner of Patents to issue a patent. Ob¬ 
viously, this was the type of coercive act the Commissioner 
could be forced to perform only so long as he held office. Con¬ 
sequently, in line with its earlier holdings in similar coercive 
relief cases, the Supreme Court abated the action on the Com¬ 
missioner's death. At the same time, the Supreme Court, in 
the Butterworth case, suggested to Congress the need and 
desirability of a statute which would prevent abatement and 
allow an action, in which coercive relief was sought against an 
officer, to continue against his successor. Soon thereafter, 
H. R. 6901, entitled “A bill to prevent the abatement of certain 
actions,” was introduced in the 2d Session of the 55th Congress, 
31 Cong. Rec. 779. Discussion of the bill, in both the Senate 
and House, removes all doubt that the bill was designed to 
meet the need expressed in the Butterworth case. 31 Cong. 
Rec. 3866; 32 Cong. Rec. 491. Indeed, the Report of the House 
Committee on the Judiciary, in reporting out the bill favor¬ 
ably, is devoted chiefly to a discussion of that case. H. Rep. 
No. 960, 55th Cong., 2d Sess. Thus, the Act, as enacted on 
February 8,1899 (305 Stat. 822), for the purpose of remedying 
the situation revealed in Boutwell , allowed the continuation 
of such an action after the incumbent’s separation from office 
provided a timely substitution was effected. But it is plain 
the Act was not intended to affect—nor was there any need to 
affect—the situation where no coercive relief was demanded 
against a named, individual public officer. In the latter sit¬ 
uation, the departure of the named officer from office did not 
make impossible the grant of effective relief and hence did 
not result in common law abatement. Thompson v. United 
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States, 103 U. S. 480; Commissioners v. Sellew, 99 U. S. 624; 
Murphy v. Utter , 186 U. S. 95; Marshall v. Ztye, 231 U. S. 250, 
255; /ram v. Wright, 258 U. S. 219, 224. In Fleming v. Good¬ 
win, supra, p. 18, the court of appeals stated (165 F. 2d at 337): 

The purpose of the Rule, like that of the statute 
which it superseded, was to provide for the continuance 
of an action, personal in character, brought by or against 
a public officer, where a substantial need for continu¬ 
ing the action existed and the action could not, without 
statutory authority, be maintained against his suc¬ 
cessor after the officer had ceased to hold office. The 
statute therefore was intended to cover only such ac¬ 
tions, to which a public officer was a party, as w’ould 
abate upon his separation from office. The need for 
the statute did not arise out of the death or resigna¬ 
tion of Government Officers who had brought actions 
on behalf of the Government. * # * 

Although the 1S99 Act was replaced by Section 11 of the 
Judiciary Act of 1925 (43 Stat. 936, 941. 2S U. S. C. (1946 
ed.) 780), which in turn was omitted from the revision of 
Title 2S in 1948 for the stated reason that the same ground 
is covered by Rule 25 (d) (H. Rep. Xo. 308, 80th Cong., 1st 
Sess., A. 239), there is nothing in the subsequent history of 
the provision to indicate that its purpose was ever changed 
from “remedy [ing] the situation revealed in Boutwell.” Ache- 
son v. Fujiko Furusho, 212 F. 2d 284, 295 (C. A. 9); Chew 
Yin v. Acheson, 216 F. 2d 60, 61 (C. A. 7); Fix v. Phila. Barge 
Co., 290 U. S. 530. 533. It follows that the 1S99 statute, its 
1925 revision, and the present version appearing in Rule 25 
(d) require substitution within the period fixed by the statute 
or rule only where the action is one in which coercive relief is 
sought against the defendant officer. In all other situations 
the action would not abate at common law, and hence substitu¬ 
tion within the fixed period was unnecessary. 

2. The decisions uniformly support the mew that failure to 
substitute within six months is not fatal where, as here, no 
coercive relief is sought against the named incumbent official. 
The history and purpose of Rule 25 (d). as outlined above, 
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have led all courts considering the problem to hold that the 
six-month substitution requirement of Rule 25 (d) and of its 
congressional antecedents applies only to cases which would 
have abated at common law and hence does not apply to a 
case in which no coercive relief is sought against the named 
public officer. Thus, despite the failure to effect substitution 
within Rule 25 (d)’s six-month period, the Courts of Appeals 
for the Third, Seventh, Ninth, and Tenth Circuits recently 
have refused to abate actions seeking a declaration as to na¬ 
tionality status on the ground that those actions did not seek 
to compel or coerce the named officers to perform some official 
duty or act. Acheson v. Fujiko Furusho, 212 F. 2d 2S4 (C. A. 
9); Lehmann v. Acheson , 214 F. 2d 403 (C. A. 3); Tom Wing 
Po v. Acheson , 214 F. 2d 661 (C. A. 10); Chew Yin v. Acheson , 
216 F. 2d 60 (C. A. 7); see Xorthicestern Lumber Sc Shingle 
Co. v. United States , 170 F. 2d 692 (C. A. 10). 

Notwithstanding appellants’ insistence to the contrary, this 
Court’s decision in Buck v. Snyder , 179 F. 2d 466, affirmed, 340 
U. S. 15, far from supporting appellants, actually strengthens 
the view that abatement will result from a failure to comply 
with Rule 25 (d) only when coercive relief is sought against 
the named defendant. 

The Snyder case involved just such a situation. The rec¬ 
ord in that case shows that the plaintiff filed a petition for a 
writ “of mandamus to comper Rear Admiral Buck, then Pay¬ 
master General of the Navy, to pay a certain death gratuity. 
The district court issued a mandatory injunction against Buck 
as Paymaster General, directing him to pay plaintiff the death 
gratuity. On appeal, this Court held that the action had 
abated because of the failure to substitute Buck's successor 
within six months. 

In affirming, the Supreme Court noted that the district court 
“writ that issued against Buck related to a duty attaching to 
the office. The duty existed so long and only so long as the 
office was held. When Buck retired from office, his power to 
perform ceased. He no longer had any authority over death 
gratuity allowances.’’ 340 U. S. 15. IS. Then, as if to dispel 
all possible doubts that abatement was called for in Snyder 
only because it involved coercive relief against Buck, the 
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Supreme Court expressly noted that what plaintiff had sought 
and obtained from the district court was a “coercive judgment.’ 7 
340 U. S. 15. 20. 13 

In the instant case it cannot be challenged that no coercive 
relief was sought against McGrath. It was not sought to com¬ 
pel him to perform any official act or duty. To the contrary, 
he was a coplaintiff in an action which sought primarily a dec¬ 
laration that the stock transfers were invalid and that the 
rightful owner of the LBC stock was the NHLF rather than 
MVMC or Mrs. Mittell. The situation, therefore, is in all 
material aspects identical with those involved in the Third, 
Seventh. Ninth, and Tenth Circuit cases, supra, p. 22. Ac¬ 
cordingly. we submit that even as to McGrath the action has 
not abated despite his successors failure to move for sub¬ 
stitution within six months. 


II 

There is no merit to any of appellants’ remaining contentions 

In addition to their principal argument based on Rule 25 
(d), appellants reassert here several subsidiary arguments. 
We will show that each of these additional arguments is com¬ 
pletely untenable, that they were therefore properly rejected 
by the court below (R. 44-46, 324-333, supra, pp. 2-3) and 
should also be rejected here. 

A. Res Judicata is no bar to this action 

Appellants, relying on a district court action filed by one 
Abe Lincoln Mahony in the court below in 1950, urge that the 


13 In dissenting. Justice Frankfurter argued that the requirement to sub¬ 
stitute within six months should apply only to “actions brought against 
officials for remedies which could not be got in a direct suit against the 
United States." 340 U. S. 15, 30-31. The Supreme Court rejected this 
argument, holding that the six-month requirement applied to all suits 
against public officials demanding coercive relief, whether or not an equiv¬ 
alent remedy could be got in a direct suit against the United States. 340 
U. S. 13, 20. But the dissenting argument and its rejection, notwithstand¬ 
ing the contrary implication created at page 39 of Mrs. MitteH's brief, 
certainly do not justify the view that the six-month requirement comes 
into play in any area in addition to that in which coercive relief is sought 
against public officers. 
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instant action is barred by the rule of res judicata (Mrs. 
MittelFs brief, pp. 51-53; MVMC brief, pp. 65-66). 

The Mahony suit listed as defendants inter alia the XHLF, 
Mrs. Mittell, LBC, MVMC, Highfield, Sothoron, and George 
Morris Fay, then United States Attorney for the District of 
Columbia (R. S37-S3S). The suit essentially was “for dam¬ 
ages for Breach of Contract” (R. S3S). Mahony asserted 
that he had a contract of employment with XHLF and that 
XHLF had wrongfully breached the contract (R. S39, S43, 
848). In addition, Mahony, in an apparent effort to show 
that the XHLF was not “defunct' 7 and “without finances, 77 as 
it purported to be, asserted that over 1,200 XHLF-owned 
shares of LBC stock had been wrongfully transferred to MVMC 
(R. S45, S47). His complaint asked for “870,000 as damages 
due to his broken contract of employment' 7 and the return of 
the LBC stock to X^HLF (R. 84S-S49). 

The defendants in the Mahony case, except United States 
Attorney Fay, moved to dismiss the complaint, asserting as the 
first ground for dismissal that “the Court lacks jurisdiction 
over the subject matter” (R. 850. MVMC brief, p. 65). The 
district court granted the motions “upon the grounds set forth 
therein” and entered orders of involuntary dismissal in favor 
of all defendants except Fay (R. 851, 853-855). Shortly 
thereafter, Mahony and Fay joined into a stipulation of vol¬ 
untary dismissal, directing the clerk of the court to enter 
“plaintiff’s complaint against George Morris Fay, U. S. Dis¬ 
trict Attorney, as dismissed by stipulation of the parties and 
without cost to either party” (R. 856). 

This review of the proceedings in the Mahony case shows that 
it cannot be deemed res judicata for any one of the following 
reasons: 

(1) As far as any connection with the United States is con¬ 
cerned, the only official involved in the litigation was the 
United States Attorney. And, as to him, the voluntary dis¬ 
missal was unquestionably without prejudice and hence not 
res judicata. Rule 41 (a) (1), Federal Rules of Civil Pro¬ 
cedure, eliminates all possible doubt on this question. It ex¬ 
pressly provides that where, as here, the dismissal is voluntary 
and by stipulation of the parties, “the dismissal is without 


prejudice” unless otherwise stated in the notice of dismissal. 
Supra, p. 14. 

(2) Even as to all the other defendants, the involuntary 

dismissal by order of the court was not res judicata because 
it was based at least in part on the asserted lack of jurisdiction 
over the subject matter. Rule 41 (b), Federal Rules of Civil 
Procedure, declares that an involuntary dismissal “operates as \ 
an adjudication upon the merits" except where, as here, the 
dismissal is “for lack of jurisdiction." Supra, p. 14. Obvi- j 
ously, a dismissal for lack of jurisdiction cannot be with prej- j 
udice, because a dismissal with prejudice necessarily involves 
the exercise of “jurisdiction both over the parties and the sub- | 
ject matter.” United States v. Munsingwear, 340 U. S. 36. 38. ! 

(3) Since the basic issues in the Mahony case are entirely i 
different from those involved here, the res judicata rule does j 
not apply. Bigelow v. Old Dominion Copper Co., 225 U. S. j 
111; Hartford Accident Co. v. X el-son Co.. 291 U. S. 352. 357; j 
Chase National Bank v. Norwalk, 291 U. S. 431. 438. In Ma- j 
hony, the fundamental questions were whether there was in ! 
fact a contract between Mahony and NHLF and. if so. whether i 
XHLF actually breached it. There are. of course, no such j 
questions in the instant litigation. 

(4) The United States as parens patriae was not made a I 
party in the Mahony case. Since it did not in that case pre¬ 
sent its “evidence and its view of the law',” the res judicata 
rule is inapplicable. Stoll v. Gottlieb, 305 U. S. 165, 172; Hei- ! 
ser v. Woodruff, 327 U. S. 726, 733. The fact that the United ! 
States Attorney w'as named in the Mahony litigation is imma- j 
terial. As has been shown, the voluntary stipulation of dis- ! 
missal precludes any res judicata bar as to Mahony, as to the I 
United States Attorney, and as to the United States. 


B. Limitations and laches do not bar this action 

Appellants argue that this action is barred by the three- 
year statute of limitations in Title 12, Section 201, District of 
Columbia Code (1951 ed.) and by laches (Mrs. MittelTs brief, 
p. 54; MVMC brief, p. 51). 

It cannot be seriously challenged that the three-year limi¬ 
tation period has no application to an action in equity. Sis 
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v. Boarman, 11 U. S. App. D. C. 116, 122; Haliday v. Holiday, 
56 U. S. App. D. C. 179, 11 F. 2d 565; Xaselli v. Millholland, 
S9 F. Supp. 943 (D. C., D. of C.). Nor can there be any doubt 
that the instant action is one in equity, calling for the relief 
traditionally available only in equity—rescission of stock 
transfers, recovery of the dissipated assets of a charitable trust, 
and appointment of new trustees to enforce and “carry out the 
purposes'’ of the charitable trust and to protect it “from 
further exploitation by the various defendants in this action" 
(R. 14, 46-47). 

Laches comes into play, of course, only where plaintiffs have 
been guilty of an inexcusable and prejudicial delay in bring¬ 
ing the action (R. 32S). Plainly, here there was no such delay. 
The circumstances surrounding appellants’ fraudulent breach 
of trust and dissipation of NHLF’s assets first came to plain¬ 
tiffs' attention in 1950, when the M ah any action (supra, p. 24) 
was filed in the court below. An FBI investigation was then 
undertaken and completed early in 1951 (R. 217, 218, 235, 
243). The complaint in the instant action was filed by plain¬ 
tiffs in the court- below’ on September 28, 1951 (R. 2). It 
seems obvious that the lapse of time between notice of the 
fraud and institution of suit w*as not so unreasonable as to 
constitute laches. Restatement , Trusts, Sec. 219; Charles¬ 
town Library v. Cit. & Sou. Bk., 201 S. Car. 447, 460, 463, 472, 
23 S. E. 2d 362. 

Moreover, laches and limitations cannot be applied here 
because of the w’ell-settled rule that an action brought by the 
United States or by its public officers in the discharge of their 
official duties is immune to the defense of laches or limitations. 
E. g., United States v. Kirkpatrick , 9 Wheat. 720, 735; Utah 
Power and Light Co. v. United States, 243 U. S. 3S9, 409; 
United States v. Summerlin, 310 U. S. 414, 416; Leonard v. 
Gage, 94 F. 2d 19, 25 (C. A. 4), certiorari denied, 303 U. S. 653. 

This rule is not directly challenged by appellants. Instead, 
they urge that the rule does not apply here because this is not 
a suit by the United States but an ex rel or conduit suit brought 
on behalf of certain private individuals wffio could have as- 


serted their private rights “without the intervention of the 
United States at all.” See United States v. Beebe, 127 U. S. 
338, 346, relied on in MVMC brief at pages 62-63. However, 
this is not such a suit. It is not brought to advance the inter¬ 
ests of a few private individuals; it is instead a public action 
brought by the Government as parens patriae as the only 
logical representative of the great group of past, present, and 
potential future beneficiaries for the purpose of insuring that 
funds dedicated to public purposes shall not be used for private 
profit. Without the Government’s intervention. the suit could 
not have been maintained. Infra, p. 30, footnote 16. 

Closely analogous to this suit by the Government as parens 
patriae are actions brought by the United States on behalf of 
Indian tribes. There, as here, the Government seeks to protect 
the rights of an amorphous group toward which the United 
States has a special obligation. And, of course, it is well set¬ 
tled that limitations and laches are inapplicable to such suits. 
See, e. g., Board of Commr’s v. United States, 308 U. S. 
343, 351; United States v. Minnesota, 270 U. S. 181, 193, 194, 
196; Cramer v. United States, 261 U. S. 219, 233. 

Finally, it must be noted that in addition to the ordinary 
protection of this type of suit from limitations or laches de¬ 
fenses, the common law has traditionally looked with disfavor 
upon use of these defenses to defeat an action for the enforce¬ 
ment of a public charity, regardless of the nominal parties who 
have brought the matter before the attention of the equity 
court. See Attorney General v. Old South Society in Boston 
& Others, 13 Allen (95 Mass.) 474, 496; Charlestown Library 
Soc. v. Citizens & So, A 'at. Bk., 201 S. Car. 447, 23 S. E. 2d 
362. Once again, the basis for this principle as applied to 
public charities is traceable to the fact that it is the equity 
courts that have assumed primary responsibility for supervis¬ 
ing these trusts; the magnitude of the equities of the public 
as a whole must outweigh individual hardships caused by any 
delay. And, the application of this principle is especially suit¬ 
able to an action instituted by the United States as parens 
patriae , because the number and diversity of charitable trusts 
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and institutions prevent the Government from having any 
extensive knowledge of their current operations. Frequently, 
as in the instant case, the abuse of trust is not brought to the 
attention of a governmental unit until long after its accom¬ 
plishment (supra, p. 26). u To permit the great weight of 
public equities to be defeated by such a delay would be in¬ 
consistent with the special protective interest taken in public 
charities by the equity courts. 

As in the case of the immunity of the United States as parens 
patriae from these defenses, appellants argue that private char¬ 
ities are not protected against the loss of their rights by 
untimely enforcement. But, here, too, their arguments are 
directed to the enforcement of charities where a limited group 
of ascertainable persons are authorized to bring suits to secure 
their own personal rights. In those cases the situation pre¬ 
sented is a controversy between private parties over the man¬ 
agement or distribution of funds for private purposes. Thus, a 
suit by one local church group against another may involve 
charitable trusts but does not concern public charities in the 
sense used by the courts and is not entitled to the special treat¬ 
ment accorded by the courts, whether or not the Attorney Gen¬ 
eral is joined as a relator for procedural reasons. Cf. Church 
of Christ v. Reorganized Ch., J. C. Latter Day-Saints, 71 Fed. 
250, 251 (C. A. S), certiorari denied, 163 U. S. 681. Likewise, 
an action brought by the Attorney General on behalf of a 
local educational institution, capable of instituting its own 
suit, for the protection of its rights under a charitable trust 
may not be given the special consideration available to broad 
public charities. Cf. St. Mary-Magdalen, Oxford v. Attorney 


14 A few states have entablished systems of licensing and rej>orts by which 
the Attorney General can be apprised of their operations, but even that 
technique fails to insure full supervision. See Kogert. 2A Trust* and Trus¬ 
tees, sec. 411 (1953 ed.), p. 263, fn. 5a: Taylor. Public Accountability Of 
Foundations and Charitable Trusts, pp. 25-77 (1953). In the great ma¬ 
jority of states, and in the District of Columbia, no such extensive program 
of reports exists; enfor<anient by the Government of charitable purposes 
and interference with abuses of these public trusts depends upon the occa¬ 
sional sporadic information received by the Government. 
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General (1857), 6 H. L. Cas. 189, 10 E. R. 1267. 15 The NHLF, 
however, far from having a small group of fixed and ascertain¬ 
able beneficiaries, is nationwide in scope and was intended 
to serve the public at large (supra, pp. 4-5). 

“The St. Mary-ifa*/dalen decision, which is heavily relied upon by ap- 
I>ellunt (MVMC brief, p. 04: Mrs. Mittell’s brief, pp. 5.V58), is particularly 
inappropriate as authority here. In that case the House of Lords con¬ 
strued a newly enacted Real Property Limitation Act (3 & 4 Wm. 4, c. 27) 
as reversing the accepted rule of English common law, that time is no bar 
to an action for the preservation of charitable funds. See, e. g., Attorney 
General v. Christ'* Hospital ( 1N34). 3 My. & K. 344. 40 E. R. 131. In the 
language of the Lord Chancellor in St. M ary-M agdalc-n (6 H. L. C. at 206), 
the common law rule was as follows: 

* * * Before the late statute, courts of equity were not bound by 
former Statutes of Limitations in dealing with trust estates, but 
their proceedings were in analogy to those statutes. Where they 
had to deal with legal interests, they acted in obedience to the stat¬ 
utes, but not so in respect to trust estates. Obedience implies com¬ 
mand; and as the statutes were silent as to trusts, there was no 
command to be obeyed. They did. however, act in analogy to the 
statutes, for reasons which will be perfectly obvious, considering the 
large proi>ortion of property in this country which is held as trust 
property, and not by persons having a legal interest. It would have 
been extremely inconvenient if there had not practically been the 
same rule acted upon in courts of equity as in courts of law. With 
resi>ect. however, to that particular species of trust which had charity 
for its object, courts of equity did not follow the analogy of the 
Statutes. The grounds of distinction were, that laches cannot be 
imputed in eases of charity, and perhaps also there teas a leaning 
toirards such a male of applying property, and this feeling might 
likcicise operate, that the parties most interested are generally among 
the classes most in need of aid, and least able to assert their 
right*. * * * [Emphasis supplied.] 

Thus, if the St, Mary-Magdalen decision has any authority here, it shows 
that where, as here, there is no statute comparable to the Real Property 
Limitation Act, the common-law rule that laches cannot be imputed in cases 
of charity must be given effect. 

Moreover, the St. Mary-Magdalcn action had beou commenced by the At¬ 
torney General at the relation of some of the beneficiaries, and the House 
of Lords considered that his suit was barred when a suit by those bene¬ 
ficiaries would have been untimely. No ruling was made that an informa¬ 
tion filed by the Attorney General, sua sponte, to attack abuses of a public 
charity, not subject to protection by private suit, would be likewise barred 
under the new statute. Indeed, a subsequent decision of the House of 
Lords, in effect acknowledging that no such proposition had been enunciated 
in the St. Mary-Magdalcn case, noted that this question remained unde¬ 
cided. CairtUTOSs v. Lorimer (I860). 3 L. T. 130, 7 Jur. X. S. 140. 3 Macq. 
827. 



C. The trial court’s factual findings have ample evidentiary support and are 
not clearly erroneous under Rule 52 (a), F. R. C. I\ 

Appellants' factual arguments seem to question the correct¬ 
ness of three of the trial court's factual findings: (1) that 
NHLF is a charitable institution, 1 ' 1 (2) that the fair market 

” If NHLF is not a charity, then, appellants apparently contend, the 
instant suit is not properly maintainable by the United States as parent 
patriae or by its Attorney General. Certainly, where, as here, the NHLF 
is in fact a charity, there is no question that the United States as parens 
patriae and its Attorney General have not only the power but the duty to 
maintain the action. See. r. < 7 ., Fan v. Hunster, SO U. S. App. D. C. 224, 
181 F. 2d 289; Beatty v. Kurtz , 2 Pet. .“>06, 583; Girard v. Philadelphia, 
7 Wall. 1, 14 : Vidal et al. v. Girard's Executors. 2 IIow. 127, 195-7; Mormon 
Cliureh v. United States. 130 U. S. 1, 50-02; Wallace v. Graff. 104 F. Supp. 
925. 928 (D. C. D. C.). As observed by the court below in the latter case, in 
referring to the charity’s unknown beneficiaries: “If the Government in 
their behalf has not the right to have the charitable trust proj>erly admin¬ 
istered then no one has. Early in its history, the United States Supreme 
Court declared it the right as well as the duty of the sovereign, by the 
Courts and its public officers to have charities proi>erly administered. Vidal 
et al. v. Girard's Executors, 2 How. 127. 195; Beatty v. Kurtz, 2 Pet. 500. 
584.” Wallace v. Graff, supra. 

Under these authorities, in our view, the United States and its Attorney 
General are authorized to bring to the attention of the courts violations of 
a charitable trust incorporated in any one of the 48 states. In any event, 
that the United States “occupies the position of parens patriae” is unmis¬ 
takably clear as to the District of Columbia charitable corporations. 
Koel v. Olds, 78 U. S. App. 1). C. 155, 138 F. 2d 581. 587, certiorari denied. 
321 U. S. 773: Pay v. Hv aster. supra: Wallace v. Graff, supra. The common 
law of the District of Columbia includes as an integral part the law of 
Maryland prior to the cession of the District territory in 1801. Organic 
Act of 1801. sec. 1, I). C. Code, p. xxvii (1950 ed.) ; Campbell v. Porter, 162 

U. S. 478, 482: Pascueci v. .1 Isop, 79 U. S. App. I). C. 354. 147 F. 2d 880. 
certiorari denied, 325 U. S. . 868 . And it is well-established under Maryland 
common law that the equity courts have a special resjHmsibility for the 
supervision of these charities, and that the chief law officer of the state has 
the power to bring such matters before these courts. See Para urn et al. 
v. Mayor Ac. of Baltimore, 62 Md. 275. 299 . 50 Am. Rep. 219: Halsey et al. 

V. Convention. of the Prot. Epis. Church, et al.. 75 Md. 275, 281-282, 23 AM. 
781, 782; Haltimorc v. Peabody Institute, 175 M<1. 186, 191-192. 200 Atl. 375, 
37.8—379. Thus, the chief law officer of the sovereign occupying the terri¬ 
tory of the District of Columbia, namely, the Attorney General, is 
charged with the duty of bringing cast's of abuse of charitable corpora¬ 
tions before the district court. Indeed, even if this power were said to rest 
with the United States Attorney for the District of Columbia, that officer 
is an agent of the Atorney General who is by statute subject to the super¬ 
vision and control of the Attorney General. 28 U. S. C. 507 (b); United 
States v. United States District Court, 226 F. 2d 238, 242 (C. A. 8 ). The 
Attorney General, therefore, may conduct “any kind of legal proceeding" 
which “district attorneys may be by law authorized to conduct." 5 U. S. (\ 
310. 
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value of the LBC stock in 1943 was S123 per share, “far 
greater” than the $33.50 price which was paid to the XHLF, 
and (3) that the fair market value of the Longfellow Building 
in 1943 was two million dollars, less encumbrances. 

A trial court’s finding of fact cannot, of course, be upset 
except where it is “clearly erroneous.” Rule 52 (a). F. R. C. P. 
And a finding cannot be deemed “clearly erroneous” when there 
is evidence to support it unless “the reviewing court on the 
entire evidence is left with the definite and firm conviction 
that a mistake has been committed.” United States v. Oregon 
Med. Soc. y 343 17. S. 326, 339; United States v. Gypsum Co 
333 U. S. 364. 395. The record here, far from indicating 
that a mistake was committed, shows, as we demonstrate below, 
that the trial court’s findings have abundant evidentiary sup¬ 
port. 

1. The XHLF is a charity and in no sense a profit-making 
business venture, as appellants contend. It was incorporated 
not as a business corporation but under the laws of the District 
of Columbia as a nonprofit, charitable corporation (R. 32, 
450). Its charter establishes its purpose to be the promotion 
and inculcation in more people of the desire to read good 
literature (R. 32-33). To that end. it published and dis¬ 
tributed pocket editions of literary masterpieces “free or at 
cost to Army posts, lighthouses, ships, prisons, hospitals, 
libraries and universities” (R. 33. fn. 2: 54: $7; 169; 680). It 
also carried out a program to improve cultural conditions in 
rural sections (R. 33. 153. 159-160). and conducted an educa¬ 
tional radio program similar to the “Voice of America” (R. 167, 
688). The evidence further showed that XHLF “was a tax- 
exempt charity by a ruling of the Bureau of Internal Revenue” 
(R. 450). ,T These considerations plainly bring the XHLF 
within the settled definition of a charity. I n ter national Re¬ 
form Fed. v. Dist. Unemployment Comp. Bd., 76 L T . S. App. 
D. O. 282, 131, F. 2d 337. certiorari denied, 317 U. S. 693; 
supra . p. 2. 


l ’ This tax-exempt status was apparently in effect from September 9, 
193JS. and terminated as of December 31, 1943. because of the NHLF’s 
alleged liquidation by that time <R. 240). 
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2. There is adequate support for the trial court’s finding 
that the LBC stock had a market value of S123 in 1943. Mr. 
Quinn is comanager of the investment advisory department of 
Auchincloss, Parker & Redpath and has had 29 years of ex¬ 
perience as an investment counsellor (R. 253). He stated 
that the true market value of the LBC stock in January and 
February 1943 was $125 per share (R. 267, 26S, 282-283, 293- 
294). Mr. Coit, who has had 24 years of experience in evalu¬ 
ating unlisted corporate stocks, stated that the fair value of 
the stock at that time was “on the low’ side,” $121 per share 
(R. 313). Mr. Coit, reasserting that this w’as a “low r side” 
value, further stated that if he “had a client that owned it 
[Mr. Coit] w’ould have insisted that [the client] get at least 
$176 a share.” (R. 314.) He further stated that this stock 
represented the “ideal situation” * * * the kind of proposition 
* * * that doesn't come too often * * * and [he] wouldn’t have 
minded having a little interest in” it himself (R. 306). In 
view of Mr. Quinn’s testimony that the stock had a market 
value of $125 and Mr. Coit’s that it was worth $121, the trial 
court's finding of $123 was plainly proper (R. 42). 

3. There is also adequate evidentiary support for the trial 
court’s finding that the Longfellow Building in January 1943 
had a fair market value of S2.000.000, subject to outstanding 
encumbrances (R. 42). Mr. May. the chief appraiser for the 
Public Building Service of the General Services Administra¬ 
tion and a real estate appraiser since 1921, appraised the build¬ 
ing at $1,800,000 as of January 1943 (R. 180. 181, 184. 196). 
Mr. Winston, in the real estate and mortgage business, ap¬ 
praised the building in January 1946 for the purpose of recom¬ 
mending a loan application on the building to an insurance 
company (R. 212). At that time he appraised the building 
at $2,300,000 (R. 212). Relating back this assessment to 1943. 
he stated that based on reproduction costs, “my figure as of 
January 1943, would be $1,900,000. That is building and 
ground” (R. 213). In 1941. 1942, and 1943, “the land was 
assessed at $358,820, the building for $1,500,000. or a total of 
$1,858,820” (R. 186). It was further shown that “generally 
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speaking, assessed values on this type of property in the Dis¬ 
trict are usually lower than market values’’ (R. 186). LBC's 
own books showed that the total land cost for the Longfellow 
Building was $564,735 and that the building cost an additional 
$1,360,107. or a total of $1,924,842 (R. 222, 223, 780. 781). 

The foregoing evidence furnishes abundant support for the 
trial court’s findings. In addition, it w’ould not seem to be 
critical whether the building was worth two million dollars, 
as the court found, or $1,600,000, the lowest appraisal sug¬ 
gested by appellants’ own witnesses (R. 547, 620: MVMC brief, 
p. 31). Neither appraisal militates against the correctness of 
the court’s basic finding that the LBC stock had a fair market 
value of $123 per share in 1943. That value was based on 
the average earnings of $20 per share then being made by the 
LBC (R. 227, 257. 795-797). It is fundamentally these high 
earnings, and the likelihood that they would continue, rather 
than the building's appraisal at $1,600,000, or S1,S00,000. or 
$2,000,000, 'which accounted for the $123 true value of the LBC 
stock, as distinguished from its $176 book value (R. 254, 255, 
257-258. 263, 266, 27S-279. 282-283. 293-294. 304. 309, 310. 
313, 223-224, 225, 226). As the record shows, expert invest¬ 
ment counsellors “would find it very difficult to overlook the 
fact that the company was [earning] $20 a share to $22 per 
share of common stock, regardless of the appraised value of the 
building" (R. 318). 18 

D. Appellants’ procedural objections have no merit 

Appellants’ argument that the district court erred in ad¬ 
mitting incompetent evidence is chiefly directed to two items 
of evidence, i. e. y the generous salaries paid by LBC to its 


” Identical considerations show that appellants prove nothing by trying 
to show that the Internal Revenue Service, for the purpose of determin¬ 
ing the correctness of a depreciation claim in an income tax matter, and 
the General Services Administration, for the purpose of determining the 
correct rent payable by the Vnited States, had taken the position that 
LBC had overstated the value of the Longfellow Building or of its equity 
in it (Mrs. Mittell’s brief, 70-71; MVMC brief, pp. £*-33: R. 349. 332, 
372-373). 
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officers, including High field, Sothoron, and Koss, and the 
reference to the 1945 transaction in which Highfield, Sothoron, 
and Koss were able to buy the controlling stock interest 
in MVMC from the International Association of Machinists. 
Both items were plainly admissible. The latter item, in 
fact, was referred to in appellants’ own “opening state¬ 
ment" in the trial court (R. 113-114). Furthermore, both 
items showed that the purchase by MVMC of LBC stock from 
NHLF at the “shockingly inadequate" price of S33.50 per 
share in 1943 was simply the first step in a plan designed to 
convert the value of NHLF s main asset to the personal profit 
of the individual defendants (R. 45. 115). It was only after 
Highfield. Sothoron. and Koss acquired control and owner¬ 
ship of MVMC in 1945 that they increased by many times 
their salaries as LBC officers and had LBC pay out large 
stock dividends on all LBC shares, including those involved in 
this action and acquired by MVMC from NHLF at the S33.50 
price (R. 307-30S). Supra , pp. 9-12. 

Appellants also object to the court’s refusal “to permit Mr. 
Highfield to produce and introduce into evidence memoranda” 
from Mr. Davison, the former President of MVMC and the 
former official of the International Association of Machinists 
(MVMC brief, p. 25). While the record itself establishes 
several justifiable reasons for its exclusion (R. 566, 56S, 569, 
570). it is sufficient to note here that the proffered memoranda 
(R. 338-342) concerned the 1940 stock transfer which was 
not upset by the trial court and as to which plaintiffs took 
no cross-appeal. The memoranda did not relate at all to the 
1943 transfers involved in the instant appeal. Hence, their 
rejection was not prejudicial and entirely beside the point 
here. 

Similarly, the proffered testimony of two bank officials as 
to the possible use of LBC stock in 1942 as loan collateral was 
properly excluded because it was conceded that these bankers 
were not qualified as experts in stock valuation or appraisal 
(R. 480. 4S3). And appellants were allowed, through other 
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witnesses to put in their evidence on stock valuation ( e . g., 
R. 493-518). 39 

III 

The trial court’s holding that the transfers of LBC stock in 
1943 were invalid and must be set aside is supported by estab¬ 
lished common law principle and, independently, by the anti¬ 
fraud provisions of the Securities Exchange Act of 1934 
and Rule X-10B-5 

The trial court's setting aside of the transfer of 833 shares 
of LBC stock to MVMC and of the transfer of six shares to 
Mrs. Mittell was based on well-settled common law principles. 
We show below that those principles, standing alone, fully 
warranted and indeed required that the transfers be set aside. 
In addition, and completely independent of those principles, 
we also show that the same result is required by the record in 
this case in light of the antifraud provisions of Section 10 of 
the Securities Exchange Act of 1934 and Rule X-10B-5 

u None of appellants’ other allegedly erroneous rulings on the admission 
of evidence warrants specific discussion. It is sufficient to point out here 
that none of these allegedly erroneous rulings could possibly have prejudiced 
appellants in this nonjury action. 

Moreover, the failure to join Carraway and Craig as additional defend¬ 
ants was not fatal. As the final judgment entered in this case shows, no 
relief was either sought or directed against Carraway or Craig. Both 
Judge Morris and Judge Matthews in the court below correctly ruled, 
therefore, that they were not necessary or indispensable thirties (It. 3*JS, 
333). Equally unsound is appellants’ suggestion that Mr. Mittell’s son 
was an indispensable party. This latter argument was apparently not 
brought to the attention of the court below and for that reason may not 
be advanced for the first time in this Court in an attempt to upset the judg¬ 
ment below. In any event, the argument that Mr. Mittell’s son is an in¬ 
dispensable party is predicated on the assumption that Mr. Mittell owned 
all S39 shares of the LBC stock involved on this apj>eal and on the further 
assumption that the charitable trust has in fact terminated. The record 
establishes, however, that Mr. Mittell owned only 04 shares of LBC stock 
and those 04 shares are not involved in this appeal (K. 30). The record 
further shows that the charitable trust is a continuing one and that the 
whole pun»ose of the instant action was to restore its assets so that its 
program may be carried out effectively (It. 13-14, 46-47). 
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promulgated by the Securities and Exchange Commission 
thereunder. 20 Supra, p. 15. 

A. The trial court’s holding was correctly based on settled common law 

principles 

There can be no serious doubt that NHLFs trustees—Mrs. 
Mittell, Mr. Craig, and Mr. Carraway—breached their fidu¬ 
ciary relationship to the charitable trust and to its unknown 
beneficiaries when they sold the LBC stock for $33.50 per share 
in 1943 (R. 45). In making that sale they “failed to inform 
themselves of the value of the stock [i. e., at least $123 per 
share] and failed to exercise the caution, care, and skill which 
a man of ordinary prudence w’ould exercise" (R. 45, supra , 
p. 7). Due to the trustees’ failure to perform their duties, 
they transferred the stock, as the district court ruled, “for a 
shockingly inadequate consideration, and they thereby 
breached their trust * * 21 R. 45. Pepper v. Litto-a, 308 

U. S. 295, 306; Wormley v. Wormley , S Wheat. 421,441. High- 
field, Sothoron, and Koss, who now own and control MVMC, 

20 It is perfectly clear that an appellee, in support of a judgment, may 
assert additional grounds ignored or even rejected by the trial court, so 
long as the additional grounds are based on factual matter appearing in the 
record. United Staten v. American It if. Exp. Co., 265 U. S. 425, 425; Lc- 
Tullc v. Scofield, 308 U. S. 413, 421 : Rons v. Commissioner of Intnmal Rev¬ 
enue. 169 F. 2d 4S3. 492 (C. A. 1) (per Frankfurter. J.) ; Moore v. C. R. 
Anth-ony Co.. 198 F. 2d 607, 608 (C. A. 10). In the American Rtf. Exp. case, 
the Supreme Court noted that it was "settled that the appellee may, without 
taking a cross appeal, urge in support of a decree any matter appearing in 
the record, although his argument may involve an attack upon the reason¬ 
ing of the lower court or an insistence upon matter overlooked or ignored 
by it." 265 U. S. 425, 435. Mr. Justice Cardozo, in discussing this settled 
rule of appellate procedure, observed that "the rule is inveterate and cer¬ 
tain." Morley Co. v. Md. Casualty Co.. 300 U. S. 185, 191. To the extent 
that this Court’s recent decision in O'Urien v. Harrington (C. A. D. C., No. 
1229S, decided Jan. 12, 1956. dissenting opinion tiled Jan. 20, 1956) fails to 
apply these authorities, we believe it was incorrectly decided. 

21 As to Mrs. Mittell, the transfer of six shares without any consideration 
at all constituted, of course, an additional breach of trust ( U. 45—46). Mrs. 
Mittell’s contention that she paid adequate consideration for the six 
shares is predicated on the assumption that there was outstanding a $12,000 
loan from her to the XHLF (Mrs. Mittell’s brief, pp. 75-76). But the district 
court rejected that assumption, flatly holding that "the evidence does not 
establish the existence of such a loan" (R. 41, <2-63, 65, 81-83, $4, 110-111, 
129-130, 173, 176, 244-245). 
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and who were, in 1943, officers of LBC, knew what the LBC 
stock was actually worth. Through them, therefore, MVMC, 
the purchaser of the 833 shares, “had notice of the breach of 
trust, and took the stock with such notice." (R. 45); Strong 
v. Repide, 213 U. S. 419, 431, 432; Blazer v. Black, 196 F. 2d 
139, 146 (C. A. 10). Obviously, in such a case, the only 
appropriate remedy—and the one correctly invoked by the trial 
court—is restitution of the stock to the NHLF and payment to 
it of the dividends received by MVMC on the stock. Scott, 
Trusts, sec. 291.1; Wormley v. Wormley, 8 Wheat. 421; King v. 
Richardson, 136 F. 2d 849, 863-864 (C. A. 4), certiorari denied, 
320 U. S. 777; Ripka v. Philco Corporation, 65 F. Supp. 21 
(S. D. X. Y.), affirmed on “findings and opinion of the District 
Court," 1.54 F. 2d 501 (C. A. 2). Similarly, the same remedy is 
the only one appropriate as to the six shares acquired from 
XHLF by Mrs. Mittell, one of the X’HLF trustees, without 
paying any consideration at all to the XHLF. 22 

Appellants are plainly incorrect in insisting that this remedy 
should not have been invoked by the district court because 
there was no offer made by the Government at the time of fil¬ 
ing the complaint to refund to MVMC the S33.50 price paid by 
MVMC for the LBC stock. (See,jVIVMC brief, p. 50; Mrs. 
Mittells brief, p. 65.) Any rewyjement as to tender of pur¬ 
chase price can have no rational application where, as here, the 
action is on behalf of unknown beneficiaries of a charitable 
trust. The plaintiffs—the United States as parens patriae 
and the Attorney General—have received no part of the pur¬ 
chase price. Singer v. Friedman, 66 II. S. App. D. C. 191, 85 
F. 2d 690, relied on by appellants (MVMC brief, p. 49; Mrs. 
Mittell’s brief, p. 66), is therefore not in point. That was a 
suit by former partners who were not allowed to rescind a 
contract without first restoring the specific payment they 
themselves had received for its execution. Moreover, the 
Singer case was a suit only between private parties. The in¬ 
stant case, on the other hand, is not between private parties 
but seeks to carry out a charitable trust. And the plaintiffs 
here, as already noted, received no payment at all and accord¬ 
ingly had nothing to restore. 


a See preceding footnote. 
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In any event, even if MYMC were entitled to a credit for 
purchase money, no tender of it is necessary where the matter 
is capable of being adjusted, as it was here, in the court’s de¬ 
cree. Thus, in the instant case, the court directed MVMC to 
pay over only the difference between the amount of dividends 
due XHLF (§174,930; R. 44) and the price MYMC paid 
NHLF in 1943 ($27,905.50; R. 41). Since a money judg¬ 
ment for that difference, i. e ., $147,024.50, was entered against 
MVMC, it has received a full credit on the purchase price and 
cannot now complain. And. certainly, Mrs. Mittell cannot 
complain, for the additional reason that she paid nothing at 
all for the six shares she was directed to return to the XHLF 
(R.41). 

B. The anti-fraud provisions of the Securities Exchange Act of 1934 and 
Rule X-10B-5 furnish an independent basis for the trial court’s holding 

At the time of MVMC s acquisition of LBC stock from 
XHLF in January 1943, Highfield. Sothoron. and Koss were 
LBC officers." 3 They knew, therefore, that the net annual 
earnings allowable to each share of LBC stock was approxi¬ 
mately $20 per share (supra, p. S). They also knew that 
each share had a market value of over $120. far in excess of 
the $33.50 price at which the LBC stock was acquired from 
XHLF (supra, p. S). 

As a corporate insider of LBC. Highfield. in negotiating 
with NHLF. had a special duty not only to refrain from posi¬ 
tive misstatements- 4 and half-truths, but also to make a full 
disclosure of the true value of the LBC stock. Highfield here 
made no such disclosure. Otherwise, the sale would obviously 
not have been consummated at the “shockingly inadequate” 
price of $33.50 per share. His failure to make such a disclo¬ 
sure violated Section 10 (b) of the Securities Exchange Act 
of 1934 and SEC’s Rule X-10B-5 (supra, p. 15), and for that 


33 We have already shown that the purchase by MVMC was actually for 
the benefit of Highfield. Sothoron. and Koss. In those three api>el- 

lants assumed ownership and control of MVMC. Supra, pp. ‘.>-12. 

24 In his long distance talks with Craig. Highfield expressed the opinion 
that the “stock was valueless.” and also stated that the MVMC Board of 
Directors “didn't think it was worth anything” (It. 131)). 
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reason, furnished an independent basis for the judgment of the 
trial court in this case. Fratt v. Robinson, 203 F. 2d 627 
(C. A. 9); Robinson v. Difjord, 92 F. Supp. 145 (E. D. Pa.); 
Speed v. Transamerica Corp., 99 F. Supp. 808 (D. Del.); 
Northern Trust Co. v. Essaness Theatres Corp., 103 F. Supp. 
954 (N. D. Ill.); see also Kardon v. National Gypsum Co., 69 
F. Supp. 512, 73 F. Supp. 79S (E. D. Pa.). 

Each of the cited cases, it must be noted, makes it clear that 
Section 10 (b) and the SEC Rule apply fully to the LBC 
stock here involved even though it is a security not listed on 
an exchange or traded by brokers or dealers in the over-the- 
counter market. They make it equally clear that Section 10 
(b) and the SEC Rule are catch-all antifraud provisions 
applicable to all transactions in securities provided that the 
mails or long distance telephone or any other instrument of 
interstate commerce has been used. And. here, the record 
undeniably shows that in negotiating for the purchase of the 
LBC stock from the XHLF, Highfield, in Washington, D. C., 
held numerous long distance telephone conversations with 
NHLF trustee Craig in St. Louis (R. 121, 136, 138, 173, 174, 
175, 357, 3S4, 457).“" 

CONCLUSION 

For the reasons stated it is respectfully submitted that the 
judgment below should be affirmed. 

Leo A. Rover, 

United States Attorney, 
Samuel D. Slade, 

Morton Hollander, 

Richard M. Markus, 

Attorneys, Department oj Justice, 

Washington, D. C. 

Mrs. Mittell also had Ion?: distance conversations with Mr. Crai£ in 
St. Louis “over the phone about the sale of this stock” (It. 71) ; see Mrs. 
Mittell’s brief, p. 17. 
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PETITION OF APPELLANTS, NATIONAL HOME LIBRARY 
FOUNDATION AND FANNIE SESSIONS MITTELL, NOW 
FANNIE SESSIONS CAMINITA FOR REHEARING 

To the Honorable, the Chief Judge, ami all of the Circuit 
Judges of This Honorable Court: 

Appellants, National Home Library Foundation and 
Fannie Sessions Mittell, now Fannie Sessions Caminita, 
file this Petition for Rehearing by this Honorable Court 
in banc, on the grounds that controlling jurisdictional and 
procedural questions were not decided by this Court in 
its decision and judgment of July 5, 1956, which, if de- 
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cided in appellants’ favor, would require the vacating of 
the judgment below and the dismissal of the action, 
or, in the alternative, that substantial questions were 
erroneously decided by the trial court which requires 
that the case be remanded to that court for another 
hearing. 


JURISDICTION 

Rule 26 of this Honorable Court authorizes the filing 
of Petitions for Rehearing within fifteen days after the 
decision or judgment of this Court, which decision and 
judgment in this case were entered on July 5, 1956. This 
Petition is timely filed under Rule 26. 

BRIEF STATEMENT OF GROUNDS 

I. 

These appellants specifically raised the question of 
whether the court below had jurisdiction of the action. 
It was contended by these appellants that only the Attor¬ 
ney General of the United States or the United States 
Attorney for the District of Columbia could maintain a 
parens patriae suit in the court below on behalf of a 
charitable corporation organized under the laws of the 
District of Columbia and doing business in the District. 
Neither the majority opinion affirming the decision below 
nor the minority dissenting opinion, which states that the 
judgment of the District Court should be reversed and 
that the action below should be dismissed, discuss, con¬ 
sider or specifically pass upon the jurisdictional question 
raised by the provisions of Rule 25 of the Federal Rules 
of Criminal Procedure superseding 28 U.S.C., Sec. 780. 
Rule 25 provides that when an officer of the United States 
or the District of Columbia, or any other public officer, 
is a plaintiff to an action and during its pendency ceases 
to hold office, the successor of that officer must be substi¬ 
tuted as a plaintiff or a defendant within six months after 
he takes office. The decisions, including decisions of the 
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Supreme Court of the United States and of this Court, in 
construing this Rule, which is but a restatement of Section 
780 (28 U.S.C.A.), have applied Rule 25, not only to actions 
brought by public officials which have for their ultimate 
object the protection of private rights (like the so-called 
parens patriae action here involved which was brought to 
protect unknown private citizens who might benefit 
through the activities of the appellant Foundation), but 
to actions which were in substance for or against the 
United States. In these circumstances we find no legal 
or logical basis for the failure of this Court and of the 
court below to apply the provisions of Rule 25. Those 
provisions are mandatory and if substitution is not made 
within six months of the appropriate officer of the govern¬ 
ment interested in the action, the action abates and should 
be dismissed, whether it is pending for trial in the trial 
court or whether an appeal is pending from a judgment 
of the trial court. 

J. Howard McGrath, et cetera v. National Associa¬ 
tion of Manufacturers , 344 U.S. S04, 97 L. Ed. 27. 

Snyder v. Buck, 340 U.S. 15, 95 L. Ed. 58. 

Buck v. Snyder , 85 U. S. App. D. C. 428, 179 F. 2d 
466; affirmed supra 340 U. S. 15, 95 L. Ed. 58. 

Defense Supplies Corporation v. Lawrence W. Co., 
336 U. S. 631, 93 L. Ed. 931. 

United States Ex Rel Cloussen v. Curran , 279 U. S. 
590, 72 L. Ed. 720. 

Specifically the case of Bowles v. Wilke (C.C.A. 7, 1949) 
175 F. 2d 35, in the unanimous opinion, points out that 
even where a public officer brings an action to recover 
money on behalf of the United States, nevertheless, even 
though the United States is “the real party in interest” 
Rule 25 of the Federal Rules is applicable to the action. 
As the Seventh Circuit in the Bowles case ruled (p. 39), 
substitution applies to actions where the United States 
is the real party in interest and if a substitution is not 
made of the appropriate government officer of the United 
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States within six months, the action abates. To the same 
effect are: 

Bowles v. Ohlausen, (D. C. Ill.), 71 F. Supp. 199. 

Bowles v. Seigel , (D. C. D. C.), 7 F.R.D. 331. 

Bowles v. Mittleman, (Or.), 191 P. 2d 372. 

As the present action is one to enforce private rights at 
best, it is nothing but a conduit action and in the action 
the Attorney General of the United States is the formal 
plaintiff only. We know of no decision which supports 
the actions of the trial court and of this Honorable Court 
in refusing to abate the action for failure to substitute the 
Attorney General of the United States or the United States 
Attorney within the six months period provided for in 
Rule 25. Therefore, we respectfully urge that this Honor¬ 
able Court reconsider this jurisdictional question and, in 
accordance with all of the decided cases under the Rule and 
under Section 780, abate the action for failure to substitute 
and remand the action to the District Court with instruc¬ 
tion to dismiss the complaint. 

II. 

These appellants asserted below and before this Court 
that the Foundation was not proved to be a charity. While 
the complaint below alleged the Foundation to be charita¬ 
ble, the only competent evidence in support of this was 
its Charter. No other facts were established in the evi¬ 
dence which supported the contention that the Foundation 
was operating as a charity in the year in question here, 
1943. The question of whether a corporation is a charity 
or not is not to be determined upon the provisions of its 
charter or certificate of incorporation. For a corporation 
to be a charity, it must operate and function as one. In 
this connection, we adopt the authorities cited in the Peti¬ 
tion for Rehearing filed on behalf of the other appellants 
to this action (Section III). 

The so-called charitable corporation involved in Oxford 
University Book Store v. Helve ring, 65 App. D. C. 364, 84 
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F. 2d 791, functioned in much the same manner as the 
Foundation. In other words, it published and sold educa¬ 
tional books to students for use in a university. On the 
other hand, the Foundation here published and sold books 
not only to students but to any one who would buy them 
and through commercial outlets such as department stores, 
drug stores and the like and had in these sales a profit 
objective. Accordingly, we submit that the principles an¬ 
nounced by this Court in the Oxford University Book Store 
case should be applied here and that is that publishing and 
selling of books, even educational ones, is not a charitable 
function but is a business one and if the corporation is not 
being operated as part of a recognized charity, such as a 
university, the corporation is not a charity. The applica¬ 
tion of these principles (as announced by this Court) to 
this case requires the dismissal of the action, because when 
the operations of the Foundation are thus tested, those 
operations are not charitable. Hence, the Foundation is 
not a charity. Hence, neither the Attorney General nor 
the United States Attorney had any authority to maintain 
the action below and its should have been dismissed. 

m. 

These appellants have urged that this action should be 
dismissed because of a lack of indispensible parties. The 
majority opinion does not discuss this contention. The 
dissenting opinion of Judge Bastian discusses the ques¬ 
tion. Judge Bastian points out that there is a question in 
his mind as to whether or not the present action should 
have been dismissed because of the lack of indispensable 
parties (p. 3). Judge Bastian further points out (p. 3) 
that tlie judgment of the court below attempts to remove 
two trustees who were not parties to the action and 
against whom no such relief could or should have been 
granted. Judge Bastian concludes that the appellants, 
however, are not in a position to raise the question of a 
lack of indispensable parties (pp. 3-4). 
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We again submit that the action should have been dis¬ 
missed because of the lack of the following indispensable 
parties: The lack of a party plaintiff, namely, the Attorney 
General of the United States or the United States Attorney 
for the District of Columbia because of the failure to sub¬ 
stitute either of them within the six month period provided 
for in Rule 25; the two trustees of the Foundation, Carra- 
way and Craig; and the infant son and heir of the deceased 
founder of the Foundation, Sherman F. Mittell. 

Certainly the Foundation had the right to assert that 
its affairs should not be managed by a new Board of 
Trustees appointed by the court in the absence as parties 
of two members of that Board. The co-trustee, Mrs. Mittell, 
now Mrs. Caminita, who joined with the absent trustees 
in the challenged transactions, had the right to urge that 
the action should be dismissed because of their absence be¬ 
cause they are the trustees who acted with her in the ques¬ 
tioned transactions. Obviously, such transactions should 
not be reviewed with only one trustee a party to the action. 
Obviously, no decree should have been rendered against 
these trustees in their absence as was attempted below 
because that judgment could not bind them. Therefore, the 
judgment below has no finality and is subject to readjudi¬ 
cation. 

We think the case of Arizona v. California, 298 U. S. 55S, 
80 L. Ed. 133, supports our contentions in this regard. 
Moreover, the Arizona case clearly shows that the lack 
of an indispensable party goes to the jurisdiction of the 
court and that the court itself should dismiss a petition 
or action even in the absence of a motion by any of the 
other parties when it appears that an indispensable party is 
lacking, which is precisely what this Court did in the Buck 
case. And see: 

Calif, v. Southern Pacific Co., 157 U. S. 229, 251, 
257, 39 L. Ed. 683. 

Minnesota v. Northern Securities Co., 184 U. S. 199, 
235; 245-247; 46 L. Ed. 499. 

International Postal Supply Co. v. Bruce, 194 U. S. 
601, 606; 48 L. Ed. 499. 
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Texas v. Interstate Commerce Commission, 258 U. S. 
158, 163; 66 L. Ed. 158. 

Louisiana v. McAdoo, 234 U. S. 627, 58 L. Ed. 1506. 

Arizona v. California, supra. 

Shields v. Barrow, 58 U. S. 130; 15 L. Ed. 158. 

Barney v. Baltimore, 73 U. S. 280; 18 L. Ed. 825. 

Waterman v. Canal-La, Bank & Tr. Co., 215 U. S. 
33, 54 L. Ed. 80. 

Niles-Bement-Pond Co. v. Iron Moulder’s Union, 254 
U. S. 77, 80; 65 L. Ed. 145. 

Commonwealth Tr. Co. of Pittsburgh v. Smith, 266 
U. S. 152; 69 L. Ed. 219. 

State of Washington v. United States, 87 F. 2d 421. 

Green v. Brophy, 110 F. 2d 539, 541. 

Gerard v. Mercer, 62 F. Supp. 28. 

Grand River Dam Authority v. Parker, 40 F. Supp. 
82. 

And as we have pointed out in our Main brief and in this 
petition, the successor Attorney General of the United 
States and the Successor United States Attorney for the 
District of Columbia were not made parties plaintiff. We 
submit that a parens patriae action must be maintained 
by either the Attorney General or the United States At¬ 
torney for the District of Columbia under the facts here 
involved. In the absence of the Attorney General and the 
United States Attorney there is no party plaintiff. This 
is a jurisdictional question, it can be raised by any party 
and can be raised sua sponte by the court. 

Snyder v. Buck, 360 U. S. 15; 95 L. Ed. 15. 

Buck v. Snyder, 85 U.S. App. D.C. 428, 179 F. 2d 466. 

In the Snyder case, the Supreme Court of the United 
States pointed out, because of the failure to substitute 
Buck’s successor within six months as required by law, 
that the action lacked a party plaintiff and had to abate. 
We see no reason why the principle announced in the Buck 
case should not be applied to the present action, which is 
a mere conduit action brought to enforce alleged private 
rights at best, and is not an action in which the United 
States has any governmental or property interest. The 
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principle announced in the Buck case in our opinion re¬ 
quires that the present action be abated and the complaint 
dismissed for lack of a party plaintiff. 

Further, the evidence showed that Sherman F. Mittell 
donated without consideration all of the stock which is the 
subject of the trial court’s judgment. Therefore, this stock, 
if the corporation was a charity, should have been used 
for the purposes of the corporation only. The evidence con¬ 
clusively showed that the Foundation ceased to operate 
after the death of Sherman F. Mittell and was liquidated 
by the end of 1943 (J. A. 64, 65, 100-101, 172, 245-246, 468- 
471). The majority opinion does not discuss the abandon¬ 
ment of the Foundation’s objectives and the liquidation of 
its affairs. The dissenting opinion of Judge Bastian points 
out (p. 5) that upon the death of Sherman F. Mittell in 
1942 all interest in the Foundation ceased and the opera¬ 
tions thereof were discontinued. 

As we have pointed out to this Court, on the liquidation 
of the Foundation and the abandonment of its purposes, 
the title to the stock under this Court’s decision in Rosa 
Campbell Mission v. Richardson , 64 App. D. C. 21, 73 F. 
2d 601, would revert to the heirs of the donor, Sherman F. 
Mittell. This being so, the infant heir of Sherman F. 
Mittell, his son, was an indispensable party to this action. 
His mother, appellant Mittell, now- Caminita, certainly had 
the right to move to dismiss the action in his absence as 
she is the natural guardian of her son. Therefore, the court 
lacked jurisdiction to dispose of the stock of the Founda¬ 
tion so donated in the absence of Mittell’s son as a party 
defendant. 

IV. 

The second point raised by these appellants is that the 
issues in this case -were res adjudicata because of judg¬ 
ments of dismissal entered by the court below in a similar 
proceeding involving substantially the same parties, the 
same subject matter and presenting substantially the same 
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questions of fact and law, entitled Abe Lincoln Mahoney v. 
National Home Library Foundation, et al., C. A. No. 
1979-50. The majority opinion does not discuss this ques¬ 
tion. The dissenting opinion of Judge Bastian discusses 
(p. 4) the question and although Judge Bastian decided 
that the Mahoney case closely “approaches’’ our case, that 
the issues and the parties were not the same. While it is 
true that there were certain additional parties in the 
Mahoney case, including Mahoney and two additional trus¬ 
tees of the Foundation, the fact remains that all parties to 
the judgment below in whose favor and against whom re¬ 
lief was granted, were parties to the Mahoney case and the 
action below. We, therefore, urge that the parties were 
substantially the same and that the principle of res adjudi- 
cata applies. The stock transactions questioned in the 
action below were also specifically questioned in the 
Mahoney case. The relief sought, that is, the setting aside 
of the two stock transactions involved below, was also 
sought in the Mahoney case. The Mahoney case also sought, 
as the action below sought, the removal of the trustees of 
the Foundation. These are the issues decided in the case 
below and on these issues relief was granted. These issues 
were specifically involved in the Mahoney case and the re¬ 
lief prayed for was specifically prayed for in the Mahoney 
case. In such circumstances, we say that the issues in¬ 
volved here were involved in the Mahoney case and that 
the principle of res adjudicata is applicable, and the de¬ 
cided cases, under circumstances similar to those involved 
here, support our contention that the action below should 
have been dismissed because of the judgments of dismissal 
entered in the Mahoney action. 

United States v. M unsing wear, 340 U. S. 36, 95 L. Ed. 

36. 

Commissioner of Internal Revenue v. Sunnen, 333 U. S. 

591, 92 L. Ed. 898. 

Sunshine Coal Co . v. Adkins, 310 U. S. 391, S4 L. Ed. 

1263. 

Wyoming v. Colorado, 2S6 U. S. 494, 76 L. Ed. 1245. 



10 


Chicago R. I. & P. Ry. Co. v. Schendcl , 270 U. S. 611, 
630. 

Cromwell v. County of Sac. 94 U. S. 351. 

Tait v. Western Maryland Ry. Co., 289 U. S. 620. 

As the Sunshine Coal case points out (p. 402), precise 
identity of parties and issues is not required. The Su¬ 
preme Court ruled that substantial identity of parties and 
issues is sufficient to brine: the principle into play and the 
principle would be applied to the United States where is¬ 
sues involved in one case with one officer of the United 
States are substantially the same as the issues involved in 
another case with another officer of the United States. To 
the same effect is the Tait case. As the United States 
through the United States Attorney for the District of Co¬ 
lumbia was joined as a party to the Mahoney case (as Judge 
Bastian points out in his dissenting opinion), we submit 
that the judgments of dismissal of the Mahoney case ren¬ 
der the pending action res adjudieata, that this point should 
be reconsidered and that the action below should be 
dismissed. 

V. 

These appellants have asserted that the action below was 
barred by either limitations or laches and should have been 
dismissed. These are the only two aspects of this case 
which are discussed in the majority opinion of this Court. 
The majority opinion admits (p. 2) that if the plaintiff were 
a private person, that the statute of limitations might be a 
bar to the action, even though charitable trusts are favored 
by courts of equity. The majority opinion cites (p. 2) 
Moran v. Schlosberg, 67 App. D. C. 163 and Quid v. 
ington Hospital, 95 U. S. 303. We submit, as the ma¬ 
jority opinion intimates (p. 2), that the Moran case clearly 
supports our contentions that the statute of limitations ap¬ 
plies to trusts, where both legal and equitable relief is 
sought concerning the trust. In the Moran case, relief was 
sought concerning a trust fund more than three years after 
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the money had been paid in trust. This Honorable Court 
held, as the action sought a money judgment, relief at law 
was sought as well as equitable relief, therefore, as equity 
in such circumstances “follows the law” that the statute 
of limitations “would be enforced in equity” citing Hurdle 
v. Aynerican Security & Trust Co., 59 App. D. C. 58, 32 F. 2d 
954. A glance at the Hurdle case will disclose that there 
this Court held that it was an established principle of equity 
that where actions are brought, which involve concurrent 
jurisdiction, that is, relief at law and relief at equity, that 
the courts of equity of the District of Columbia should con¬ 
sider themselves bound by the statute of limitations. To 
the same effect are Curtis v. County, 257 U. S. 260, 66 L. Ed. 
222 and Hayden v. Thompson, 71 F. 60. 

In an effort to distinguish the principle announced in the 
Moran case, which if applied in the instant case would bar 
it as only private rights are sought to be protected, this 
Court said in its majority opinion (pp. 2-3) that the United 
States is not suing on behalf of “particular beneficiaries” 
and that the action below was brought to prevent the Foun¬ 
dation's property “from being diverted to private profit.” 
The majority of the Court argues (pp. 2-3) that the United 
States did not sue on behalf of a particular beneficiary, 
therefore, the suit was analagous to one brought to enforce 
the right of an Indian tribe. We question the accuracy of 
this argument or conclusion. No relief was given in the 
case below to any unknown beneficiaries of the Foundation. 
The relief granted was in favor of the Foundation itself, 
a private corporation. Thus, notwithstanding that the At¬ 
torney General sought to maintain the action on behalf of 
the unknown beneficiaries of the Foundation, no relief was 
granted to them and this group was never identified in the 
evidence. The relief granted was granted in favor of a 
single private corporation, that is, the Foundation. There¬ 
fore, we submit that the very case cited by the majority 
opinion (p. 2), United States v. Beebe, 127 U. S. 338, sup¬ 
ports our contention that limitations or laches was appli- 
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cable to the action below and it should have been dismissed. 
In the Beebe case, the Attorney General, as in our case, filed 
a bill in equity to set aside a patent on the ground that it 
had issued through mistake or had been obtained through 
fraud. Notwithstanding the contention that the United 
States had a direct interest in this sort of litigation, and 
notwithstanding the contention that the Government is 
charged with the duty of protecting the public domain and 
in forcing the use of public lands as a public trust, never¬ 
theless the Supreme Court of the United States sustained 
the dismissal of the bill on the ground that it was barred 
by laches. The Supreme Court held, while it is true in 
actions in which the sovereignty of the United States is 
involved and in which public rights are involved, the United 
States are not bound by any statute of limitations, that the 
question of whether or not the statute should be applied is 
to be determined by an ascertainment of who are the real 
parties in interest in the litigation. In the Beebe case, as 
here, the ultimate beneficiary and the person who would 
benefit by an ultimate decree in favor of the Attorney Gen¬ 
eral was a private person, just as the ultimate beneficiary 
in our case was the Foundation, a private corporation. In 
these circumstances, the Supreme Court of the United 
States held that once the real parties in interest are deter¬ 
mined and they are shown to be private persons, that the 
usual defenses between private persons should be applied 
to the litigation. In affirming the dismissal of the action 
because of laches because private rights were involved, the 
Supreme Court said (p. 347): 

We are of the opinion that when the Government is 
a mere formal complainant in a suit, not for the pur¬ 
pose of asserting any public right or protecting any 
public interest, title, or property, but merely to form 
a conduit through whom one private person can con¬ 
duct litigation against another private person, a court 
of equity will not be restrained from administering the 
equities existing between the real parties by any exemp¬ 
tion of the Government designed for the protection of 
the rights of the United States alone. The mere use of 
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its name in a suit for the benefit of a private suitor can¬ 
not extend its immunity as a sovereign government to 
said private suitor, whereby he can avoid and escape 
the scrutiny of a court of equity into the matters 
pleaded against him by the other party, nor stop the 
court from examining into and deciding the case ac¬ 
cording to the principles governing courts of equity in 
like cases between private litigants. 

These principles, so far as they relate to general 
Statutes of Limitation, the laches of a party, and the 
lapse of time, have been rendered familiar to the legal 
mind by the oft-repeated enunciation and enforcement 
of them in the decisions of this court. According to 
these decisions, courts of equity in general recognize 
and give effect to the Statute of Limitations as a de¬ 
fense to an equitable right, when at law it would have 
been properly pleaded as a bar to a legal right. They 
refuse to interfere to give relief when there has been 
gross negligence in prosecuting a claim, or where the 
lapse of time has been so long as to afford a clear pre¬ 
sumption that the witnesses to the original transaction 
are dead, and the other means of proof have disap¬ 
peared. 

We think the court below justly and wisely applied 
the principle to the case under consideration in sus¬ 
taining the demurrer and dismissing the bill. 

We see no analog}" between this action and the principles 
announced in United States v. Minnesota, 270 U. S. 181, or 
United- States v. Summerlin , 310 U. S. 414, cited in the ma¬ 
jority opinion of this Court (p. 3), particularly the latter 
as there the United States was the real party in interest. 

In the Minnesota case, the Supreme Court of the United 
States made it clear (p. 193) that if “the Indians are the 
real party in interest and the United States is only a nom¬ 
inal party, the suit is not within the court’s original juris¬ 
diction.” What the court meant was that if the Indian 
action was a conduit action brought to protect private 
rights, then it was not an action by the United States and 
of which the Supreme Court had original jurisdiction. The 
Court then pointed out that the United States in the Min- 
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nesota case was acting under a treaty with the Indians un¬ 
der which patents were issued by the United States to 
Indian lands. The Court further pointed out that the In¬ 
dians were under the legal guardianship of the United 
States by treaty. The Court also pointed out that the lands 
and proceeds from the sale of the lands were to be admin¬ 
istered by the United States for its Indian wards and that 
the disposal of the lands was an obligation of the United 
States. Therefore, under these circumstances, in view of 
its guardianship over the Indians and the obligation of the 
United States to fulfill a treaty with the Indians, and be¬ 
cause title was in the United States, the Court concluded 
(p. 194) that the United States “had a real and direct 
interest in the matter presented * * # for adjudication.’’ 
These facts clearly distinguish the Minnesota case from the 
instant case. 

The majority opinion of this Court also cites (p. 3) as 
an analogous case supporting the majority’s conclusion 
Board of Commissioners of Jackson County v. United 
States, 30S U. S. 343. We submit that this case does not 
support the majority’s conclusion and, on the contrary, 
supports our conclusion that where an Indian is the real 
party in interest, that a suit by the United States brought 
on the Indians’ behalf can be dismissed on the ground of 
laches. Thus, in the Board of Commissioners of Jackson 
County case, the United States asserted on behalf of a 
full-blooded Indian a claim for the recovery of taxes arising 
out of the wrongful patenting of lands held in trust for the 
Pottawatomie Indians. In discussing this case Mr. Jus¬ 
tice Frankfurter, speaking for a unanimous court, pointed 
out that while a state will not be allowed to invade the im¬ 
munities of Indians and while statutes of limitations usuallv 

* 

have no application to suits by the government on behalf 
of Indians, nevertheless, the recovery of interest was not 
specifically authorized by any Act of Congress, therefore, 
the default and delay of the United States in bringing this 
action some “eight years” after the United States was 
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aware of the problem, was held to be chargeable against the 
Indian wards and the loss of interest should not be borne 
by other members of the innocent public. Accordingly, the 
Supreme Court of the United States modified the judgment 
below and disallowed the claim of the United States on 
behalf of an Indian for interest. In our opinion, this case 
clearly illustrates, even when Indians are involved, that if 
they are the real parties in interest laches can be applied 
to their claim when belatedly asserted through the United 
States. The case supports our contention, where the 
United States is not the real party in interest as in our case, 
that limitations or laches should be applied. 

There is nothing in the Constitution, in any law, or any 
treaty which gives the United States either a guardianship 
right, a trusteeship or any interest whatsoever in the pri¬ 
vate property of appellant, the Foundation. Hence, we say 
that in the present action we have a conduit proceeding, 
and as the District Court below found the real party in in¬ 
terest to be the Foundation, and because of this the District 
Court has ordered returned to the Foundation its private 
property, which was obtained from it according to the con¬ 
clusion of the court below for an inadequate consideration, 
that this is clearly the type of case, under the principles of 
the Beebe case, in which limitations or laches should be 
applied. 

Judge Bastian in his dissenting opinion (p. 6) points out 
that he is of the opinion that either limitations or laches 
applies and that the “ reasoning of the House of Lords in 
the case of St. Mary’s Magdalen College v. Attorney Gen¬ 
eral, 6 H. L. C. 189, 10 Eng. Rep. 1267, is particularly ap¬ 
plicable.” Judge Bastian quotes (p. 6) from the opinion of 
the House of Lords which pointed out that the statute of 
limitations runs against the attorney general in parens 
patriae cases because he files such actions not in his own 
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right or that of the Crown but merely as a representative 
of persons interested in charities. 

The majority opinion states (p. 2) that courts favor 
charities. We do not quarrel with this principle. But the 
Supreme Court of the United States has made it clear that 
limitations and laches are based upon grounds of public 
policy and that the peace of a society requires the discour¬ 
agement of stale claims and limitations and laches also are 
“favored’- by the courts. 

Mackall v. Casilear, 137 U. S. 556, 34 L. Ed. 776, 779. 

Laches and limitations are favored defenses in law be¬ 
cause of sound reasons well stated by the Supreme Court 
in Wood v. Carpenter, 101 U. S. 135, 25 L. Ed. 807. There 
the Supreme Court held (pp. 139-141) that statutes of limi¬ 
tations are vital to the welfare of society and are favored. 
The Supreme Court pointed out that they are found in all 
systems of enlightened jurisprudence because they promote 
repose and give security and stability to human affairs. 
Underlying limitations and laches is that important pub¬ 
lic policy that mere delay, extending to the limit prescribed, 
is itself a conclusive bar to a stale action. 

We agree with Judge Bastian (pp. 4-7) that laches or 
limitations applies to the present action and that it should 
have been dismissed because filed eight years after the 
dates of the transactions attacked. The fact that the Foun¬ 
dation might be a charity does not make the statute of limi- 
taions or the principle of laches inapplicable to its trans¬ 
actions. It is still a private corporation and there is no 
statute which lifts charities or trusts out of the statute of 
limitations or removes the principle of laches from their 
transactions. The reason why the statute applies to chari¬ 
ties and trusts is plain. Not to apply the statute is to favor 
private corporations administering charities or trusts over 
other classes of citizens. Favoritism in law is frowned 
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upon. It creates hardships and the application of favori¬ 
tism is essentially unfair. In this aspect of the case, we 
submit that the reasoning of the House of Lords in the St. 
Mary Magdalen College case is particularly applicable here 
as well. The House of Lords said in disposing of the con¬ 
tention of the Attorney General that limitations should not 
be applied, that not to apply limitations to cases of char¬ 
ities would lead to very great hardships because such a 
procedure favored one class of the public to the great in¬ 
justice of other classes. Accordingly, the House of Lords 
correctly held that charities are wdthin the statute and that 
limitation applies to all trusts, including charitable trusts. 

We submit that our contentions in regard to limitations 
and laches should be reconsidered. We have found no de¬ 
cided case contrary to our contentions. The judgment 
below should be reversed with instructions to dismiss the 
complaint because barred by limitations or laches. 

VI. 

Appellants have asserted, and again assert, that the find¬ 
ings and judgment of the court below were not established 
by a fair preponderance of the evidence. This aspect of 
the case we have discussed in great detail in our State¬ 
ment of the Case in our brief (pp. 2-24) and in the Argu¬ 
ment in that brief (pp. 32-33 and 64-68). We do not propose 
to reargue this point in any detail but in this connection 
adopt the argument of the other appellants asserted in 
their Petition for Rehearing (Section III). 

In passing we would like to point out that in the dissent¬ 
ing opinion Judge Bastian holds (p. 3) that there is “very 
substantial evidence to the contrary” concerning the basic 
facts found by the trial court. As Judge Bastian holds (p. 
3), the evidence leaves considerable doubt in his mind as 
to whether or not the Foundation was a charity and 
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whether or not the action should not have been dismissed 
because of a lack of indispensable parties. 

Judge Bastian also holds (p. 7) that the evidence does 
not justify a finding that the transactions here involved 
“were not conducted at ‘arms’ length’ ” that (p. 6) no 
fiduciary relationship is here involved and that he can see 
in the evidence no breach of trust or notice of a breach of 
trust. Judge Bastian held (p. 7) the most that can be said, 
and this is doubtful, is that the evidence disclosed bad 
judgment on the part of the trustees. In this connection, 
Judge Bastian specifically points out (p. 7), however, that 
it took hindsight and the passage of years, a rising real 
estate market and a refinancing even to develop “bad 
judgment.” If inflation had not followed 1943, and defla¬ 
tion had followed 'World 'War II as it followed W^orld War 
I, the trustees would have been praised for their foresight 
in selling the stock here involved for the considerations 
paid. Hindsight has never yet been decided to be the 
criteria upon which an ancient transaction is to be tested. 
Fortwne v. First Trust Co ., 200 Minn. 367, 274 N. W. 524. 
We submit that hindsight was the basis of the findings be¬ 
low and, just as Judge Bastian held (pp. 6-7), the evidence 
below failed to show anv overreaching bv anvone in the 
transactions here involved. 

We are still at a loss to understand why this Court 
would affirm the setting aside of the sale of six shares of 
stock to the appellant Mittell, now Caminita, the widow of 
the founder of the Foundation, when the undisputed evi¬ 
dence showed, as was alleged in the complaint (J. A. 11-12), 
that she paid $3,350 and obtained therefor only six shares 
of the Foundation’s stock and actually in effect paid $12,- 
000 for these six shares, because she made no effort to 
collect from the Foundation a loan of $12,000 owed to her 
by the Foundation, as was clearly reflected in the Minutes 
of the Foundation and was testified to by all persons 
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familiar with the transaction (Plaintiff’s Exhibit No. 1, 
Minutes of May 28, 1941; J. A. 771-772). The price of 
$3,350 or the price of $12,000 for six shares of Longfellow 
stock is manv, manv times the value of the stock as found 
by the court below. We again submit that to permit the 
judgment of the court below as to these six shares of stock 
to stand is a travesty on justice, that this aspect of the 
case certainly should be reconsidered and the judgment 
below in this regard should be emphatically reversed. 

We again assert that this Court should reconsider the 
evidence because in our view the findings and judgment are 
not supported by a fair preponderance of the evidence 
when it is carefully analyzed. 

Appellants have asserted that erroneous rulings on the 
receipt of evidence and the erroneous rulings of the ex¬ 
clusion of vital evidence offered by the defense and the 
restriction of the right of cross-examination of counsel for 
these appellants deprived appellants of a fair and impar¬ 
tial trial. These rulings are discussed in section VII of 
our brief (pp. 68 through 80). Moreover, appropriate 
proffers of proof which form links in the chain of evidence 
of appellants’ defense were improperly rejected. McCand- 
less v. United States , 298 U. S. 342, 80 L. Ed. 1205. In 
such circumstances, at the very least appellants should have 
been awarded a new trial. We submit that this question 
should also be reconsidered by this Honorable Court and 
on reconsideration a new trial should be ordered. 

CONCLUSION AND PRAYERS 

Wherefore, it is respectfully prayed that this Petition 
for Rehearing be granted by this Honorable Court sitting 
in banc and that this Court’s decision and judgment of 
July 5, 1956 be modified in the following respects: 

1. That the Court modify its decision and judgment and 
remand the case to the District Court with instructions to 
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vacate the judgment and enter an order dismissing the 
complaint. 

2. Or in the alternative, that this Court modify its de- 
cision and judgment and remand the case to the District 
Court with instructions to that court to grant the appel¬ 
lants a new hearing and trial. 
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FORESIGHT v. HINDSIGHT 

The theory upon which this action was brought, and which 
appellee urged below as now, is that Mount Vernon Mort¬ 
gage Corporation and the Trustees of the Foundation knew, 
or should have known that the fair market value of Long- 
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fellow stock was greater than $33.50 per share. There is 
no justifiable basis for this position. 

In the first place, there was no evidence that any market 
existed for the stock. None had been traded. In the sec¬ 
ond place, those connected with the building venture knew 
that the Foundation did not have one dollar invested in it. 
(Jt. App. 90) The property was encumbered by two deeds 
of trust aggregating $1,465,000.00 (Jt. App. 417), which was 
substantially what it cost. (Jt. App. 419) 

The building was occupied by one tenant, and was es¬ 
pecially designed to meet the requirements of one partic¬ 
ular Government Agency. (Jt. App. 157-161) It was not 
a conventional office building, but was a one tenant type of 
structure (Jt. App. 138, 434), not readily adaptable for use 
other than by the Government. 

The Government had the right to cancel its lease on thirty 
days 7 notice. (Jt. App. 865) If it moved, the loft type 
building would have to be converted into a conventional 
office building, and this would involve great expense. (Jt. 
App. 606) The building would be difficult to rent and, in 
any event, there would be possible loss during the period 
of vacancy. (Jt. App. 606, 607) 

Evervbodv connected with the venture knew that until 

* mf 

the R. F. C. loan was paid, there could be no dividends, even 
if earned, and only such nominal salaries as R. F. C. ap¬ 
proved could be paid. (Jt. App. 858) 

There was uncertainty as to the Government’s tenure. 
(Jt. App. 420) The Agency for which the building was 
erected was moved from 'Washington in June 1941. (Jt. 
App. 163) Other Agencies moved from the District of Co¬ 
lumbia in 1940 and 1942. (Jt. App. 421) It was common 
knowledge that the Government was decentralizing. (Jt. 
App. 420, 518) Nobody knew whether, in the light of con¬ 
ditions then existing in this country and abroad, there 
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would be a depression or we would experience a period of 
inflation. (Jt. App. 420) 

The Trustees of the Foundation were influenced by a de¬ 
sire to pay its debts and liquidate its affairs honorably. (Jt. 
App. 64, 65; 88-91; 173-176) Appellee says that the Trus¬ 
tees were uninformed as to the value of the Longfellow 
Building stock. (Appellee’s brief, page 7) This is contrary 
to the undisputed testimony. Mrs. Mittell testified that she 
probably knew about book values and earnings in 1943, but 
could not say at the time of trial what these things meant 
or didn’t mean, and she did not pay particular attention 
because the stock did not seem to be worth anything. (Jt. 
App. 6S) Mr. Carrawav testified, in substance, that too 
many years had gone by for him to remember precisely (Jt. 
App. 88), but that he could not conceive that any one except 
somebody who had already been in the picture would pay 
anything for the stock; that he could not see how it could 
have any value. (Jt. App. 90) Mr. Craig testified that he 
made no effort to find out what the book value was, but in 
his mind it was worthless, because he knew the basis upon 
which the building had been built (Jt. App. 179) entirely 
upon borrowed money. In other words, while the Trustees 
could not recite details of their knowledge in 1943 because 
the intervening years had affected their recollection, when 
they sold the shares, they were of the opinion that they 
were acting for the best interests of the Foundation in the 
light of knowledge they possessed at the time. Could they 
be asked to do more? Were they bound to speculate and 
guess concerning the future ? They were not obliged to look 
through a crystall ball and hazard their judgment against 
future events concerning which neither they nor any one 
else had knowledge at that time. 

In this law suit, it was admitted that the value of stock 
is a matter upon which honest men may differ and that is 
particularly true of stock, the price of which is not fixed by 
the market. (Jt. App. 292) Experts, testifying more than 
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eleven years after the sale involved here, showed the extent 
to which opinions may differ. James L. Quinn, called as a 
witness by the plaintiff indicated a valuation of $125.00 per 
share (Jt. App. 268, 269), and Lew Garrison Coit, another 
plaintiff's witness, set a figure of $121.00 per share. (Jt. 
App. 312) On the other hand, Irving G. Rudd, called as a 
witness for the defendants, testified that on the basis of 
earnings against the background of the then prevailing con¬ 
ditions, his valuation was $5.50 per share (Jt. App. 513); 
that there were intangible factors involved, and in his opin¬ 
ion, the price of $33.50 paid reflected a very generous ap¬ 
praisal. (Jt. App. 514) 

The expert witnesses testified they examined considerable 
data, statistical and otherwise respecting conditions in the 
District of Columbia and elsewhere. Their opinions differed 
widely. The Trustees of the Foundation acted in accord¬ 
ance with their best judgment in 1943. They did not have 
the benefit of the reflections and detailed study of the ex¬ 
perts, but, according to Mr. Rudd, they received a generous 
price for the stock. Were they obligated to do more? Hind¬ 
sight is not the test to be applied. The Trustees were con¬ 
cerned with the necessity of making a decision in the light 
of conditions which existed in January 1943. Mount Vernon 
made a decision in the light of those conditions. It is no 
reflection upon the Trustees that, eleven years afterward, 
two experts, with nothing at stake, concluded that they 
should have gotten a higher price. It is no reflection upon 
Mount Vernon that it paid in 1943 a price less than experts 
testified in 1954 that they should have paid; and it is not 
indicative that the Trustees failed in their duties, or that 
Mount Vernon took advantage of them merely because 
Mount Vernon’s gamble proved to be a profitable venture 
by reason of events which subsequently occurred. 

In Fortune v. First Trust Co., 200 Minn. 367, 274 NW 
524, the court discussed certain general principles by which 
a trustee’s conduct is regulated in the handling of trust 
property, and used this language: 
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“In determining whether the acts of a trustee have 
been prudent, within the meaning of the rule, we must 
*look at the facts as they exist at the time of their 
occurrence, not aided or enlightened by those which 
subsequently take place 9 (per Peckham, J., in Purdy 
v. Lynch , 145 N Y 462, 475, 40 N E 232, 236); for it 
is an obvious truth that ‘a wisdom developed after an 
event, and having it and its consequences as a source , 
is a standard no man should be judged by 9 (per Collin, 
J., in Costello v. Costello, supra, 209 X Y at page 262, 
103 N E 148, 152); * # • ” 

See also 3 Bogert, Trusts and Trustees, Sec. 541. 

WHAT WAS THE VALUE OF THE STOCK IN QUESTION? 

Throughout this case, the plaintiff has taken a position 
which is, as we see it, both incomprehensible and inexcus¬ 
able. With all of its vast resources for investigating and 
learning the truth through the Federal Bureau of Investi¬ 
gation and its other Agencies, and after examining all books 
and records, plaintiff caused the complaint to be filed herein 
on September 28, 1951. In elaborate detail, it undertook 
to spell out a fraudulent scheme to siphon from a so-called 
charitable corporation valuable assets belonging to it. It 
charged that the defendants, Highfield, Sothoron, Koss and 
Mittell were well aware that in January, 1943, the actual 
value of Longfellow Building Corporation stock, based on 
conservative non-speculative earnings , was not less than 
$1,045.00 per shore. (Jt. App. 10) Not one shred of 
evidence was offered to prove this allegation. As a matter 
of fact, the two witnesses upon whom the plaintiff relied 
to establish value were not employed until 1954. (Jt. App. 
284, 317) Mr. Quinn testified on May 6, 1954. (Tr. 484) 
His employment was arranged about a week before taking 
the witness stand. (Tr. 545) Coit testified on May 7,1954. 
(Tr. 590) His employment had been arranged two or 
three weeks before he testified. (Tr. 617) These witnesses, 
respectively, valued the stock at $125.00 and $121.00 per 
share. (Jt. App. 268, 269, 313) There was no explanation 
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for the shrinkage between the value alleged in the com¬ 
plaint and that given hv the witnesses. It must he 
assumed, therefore, that the allegation was made reck¬ 
lessly and without regard to the truth. 

The complaint further charged that on January 10, 1043, 
the Longfellow Building Corporation stock represented an 
equity in the Longfellow Building of at least $2,000,000.00 
which. together with the surplus available for the declara¬ 
tion of dividends . would indicate that on January 1 . 1942 , 
Longfellow Building stock had an actual value of approxi¬ 
mately $ 1 , 045.00 per share. (Jt. App. 0, 10) Plaintiff 
offered one witness to prove the value of the land and 
building, namely, Arthur A. May, Chief Appraiser for 
Public Building Service, General Services Administration. 
(Jt. App. ISO) His appraisal figure was $1,800,000.00, and 
it was made March 15, 1954. There was no suggestion 
that any one had been employed previously to appraise 
the property. Therefore, the allegation that the stock rep¬ 
resented an equity of $2,000,000.00 was pure fiction. The im¬ 
plication that there was on January 1,1943, a surplus avail¬ 
able for the declaration of dividends was false and mis¬ 
leading, because plaintiff knew there could be no dividends 
until the R. F. C. loan was paid. 

Slight variance between the allegations and proof may 
be unimportant in the ordinary ease. "Where, as here, the 
pleader has available to it means for obtaining accurate 
information, through skilled investigators and accountants, 
it is difficult to explain why the facts were handled so 
loosely. Plaintiff’s informer was not disclosed. 

What becomes more important, however, is the manner 
in which the real facts are ignored in appellee’s brief. 
Before this law suit was filed, the Bureau of Internal 
Revenue made an audit of Longfellow’s books and records 
(Jt. App. 349) and determined that there was an overstate¬ 
ment of building costs amounting to $259,500.00, which the 
officers of Longfellow found to be correct. (Jt. App. 352) 
This resulted in a deficiency tax against Longfellow, which 
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was paid. (Jt. App. 873) There was also a write-up of 
$1S0,000.00 in land costs. (Jt. App. 1046) The result was 
that the books reflected watered stock of $439,500.00. The 
trial court apparently ignored this fact. However, that 
is no justification for urging now, as it did below, that in 
determining the book value as one of the elements for arriv¬ 
ing at market value the truth should be wholly diregarded. 

Both Quinn and Coit based their appraisal on book values, 
without taking into consideration the adjustment required 
in de-watering the stock. What they said, therefore, with 
respect to value, would seem to be utterly worthless. It 
is our position that the plaintiff is estopped to rely upon 
so-called book value without taking into consideration the 
Internal Revenue Bureau’s finding. 

Again, plaintiff claims that earnings per share as re¬ 
flected by the books was an important consideration in 
determining value. Both Quinn and Coit relied upon this 
factor. While this suit was pending General Services 
Administration, another branch of the Government, con¬ 
cluded that based upon an erroneous estimate of the actual 
equity of Longfellow the Government had overpaid rent 
for the building and was entitled to a refund on account 
thereof amounting to $46,080.41. (Jt. App. 870-871) This 
refund was made. (Jt. App. 870-871) It vitally affected 
earnings for the period from February 1, 1941 through 
January, 1943. However, it apparently was not considered 
by the trial court and it is entirely ignored in Appellee’s 
Brief. Failure to take into consideration these two im¬ 
portant factors can only mean that the judgment below 
was erroneous. 

THE SO-CALLED CONSPIRACY 

The theory of Appellee’s Brief is that Highfield, 
Sothoron and Koss engaged upon a plan and conspiracy 
(1) to have Mount Vernon acquire control of Longfellow 
and (2) for themselves to acquire Mount Vernon. Appellee 
goes to considerable length in an effort to sustain this 
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position. It relies upon a record of dividends and salaries 
beginning in 1946 and even reaches out to litigation between 
the three individuals named and the International As¬ 
sociation of Machinists. A part of the record in that suit 
is referred to in foot-notes (Appellee’s Brief 9, 10). The 
pleadings in that suit were not offered in evidence and 
are not a proper part of the record here. Suffice it to 
say, when Mt. Vernon acquired the shares involved in this 
action, Highfield, Sothoron and Koss were for all practical 
purposes mere employees of the Machinist’s Union and 
served on the Board of Mt. Vernon at the Union’s pleasure. 
Thev could have been discharged at anv time. There was 
not the slightest bit of evidence that in 1943 either they 
or the Union had the remotest idea that the Union’s stock 
in Mt. Vernon would be acquired by them. It is, therefore, 
not only an unfounded argument which Appellee makes, it 
is a gross and unjustifiable reflection upon the honor and 
integrity of three reputable citizens. 

ANTI-TRUST PROVISIONS OF SECURITIES 
EXCHANGE ACT 

Appellee’s argument that Mount Vernon’s acquisition of 
S33 shares of stock in 1943 involved a violation of the anti¬ 
trust provisions of the Securities Exchange Act of 1934, 
and Rule X-10b5 promulgated by the Commission is made 
for the first time in its brief before this Court. It was 
not raised below. Indeed, it was not even referred to in 
the complaint. Accordingly, we submit that it can not be 
urged now. 

Moreover, the argument proceeds upon a misconception 
of the evidence presented below. There was no evidence 
that each share had a market value of over $120.00. In¬ 
deed, there was no evidence that the stock had ever been 
traded in, or that any market value had ever been 
established. 

On an annual basis, the stock had an income of $1.81 per 
share (Jt. App. 503), not $20.00 as argued, and the yard- 
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stick which Mr. Rudd used to appraise it at $5.50, was 
about three times earnings. (Jt. App. 513) Details with 
respect to book values and book earnings might not have 
been discussed in 1943, but it is perfectly clear from the 
record that everybody connected with the Longfellow 
Building and the Foundation’s part in it, knew that there 
were no profits, certainly none to be distributed in the 
form of dividends, or otherwise, and that the stock could 
not be marketed anywhere. 

There is not one word in the record that would indicate 
Mr. Highfield made any misstatements, or half-truths, 
with respect to the value of the stock, or that he endeavored 
to persuade any of the Trustees to sell it. What he said 
was that both Mr. Sothoron and Dr. Koss were opposed to 
the idea of buying; that they objected strenuously both 
to increasing the loan and any idea of buying the stock, 
because they considered the stock worthless. (Jt. App. 
Ill) In fact, Mr. Highfield suggested to Mr. Craig that 
the Foundation try to find some other purchaser. (Jt. 
App. 174) This, of course, is a complete refutation of the 
claim that Highfield made positive misstatements and half- 
truths, or failed to make a full disclosure of the true value 
of the stock. Highfield did not initiate the transaction. 

Respectfully submitted, 
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Appellants deem a Reply Brief essential in order that 
the issues here involved may be properly presented to 
this Honorable Court. 
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REPLY TO APPELLEE'S COUNTERSTATEMENT 

OF THE CASE 

Instead of appellee pointing out any inaccuracies in our 
Statement of the Case in our Brief (pp. 2-24), appellee 
in general reviews the history of the proceedings below 
and then excerpts what it contends are certain basic facts 
which allegedly support the arguments made later in ap¬ 
pellee’s Brief. At the outset we want to again call the at¬ 
tention of the Court to the fact that actually there is no 
appellee in this case because of the failure of counsel 

below to substitute either the successor Attorney General 

•• 

who succeeded Mr. McGrath or the successor United States 
Attorney who succeeded Mr. Fay, as required by Rule 25(d) 
(FRCP). When we use in our main Brief and in this Brief 
the word “appellee”, we are merely doing so for the con 
venience of the Court in briefing the case and our refer¬ 
ence to an appellee, we submit, should not be considered 
as any admission on our part that there is in fact an ap¬ 
pellee to these consolidated appeals. 

Appellee opens its Counterstatement by saying that the 
action was brought by (1) the United States as Parens 
Patriae by its Attorney General and (2) by Mr. McGrath, 
the then Attorney General of the United States on behalf 
of the unknown beneficiaries of the National Home Library 
Foundation (Br. 1-2). As we will point out later in our 
Brief, the United States as such has no standing to main¬ 
tain a Parens Patriae action and the only person author¬ 
ized to bring such an action is the chief law enforcement 
officer for the District of Columbia, who would be either 
the Attorney General of the United States or the United 
States Attorney. 

Appellee then briefly reviews the proceedings below but 
fails to point out the essential allegations of the complaint 
pertaining to the 6 shares of stock which the court below 
ordered appellant Mittell to return to the Foundation. 
While the court below in its findings of fact made a finding 
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wholly unsupported by the evidence not alleged in the com¬ 
plaint or by way of amendment, that appellant Mittell 
could not credit the purchase price she paid for the stock 
against a loan of $12,000 owed to her by the Foundation 
because the evidence did not support such a loan. (J.A. 41) 
But the case was tried on the allegations of the complaint 
which alleged that the Foundation on January 10, 1943 
‘‘transferred to Fannie Sessions Mittell 100 shares of the 
capital stock of the Longfellow Building Corporation at a 
total price of $3350 or $33.50 per share’’ and “this price 
of $33.50 per share was inadequate consideration” for this 
sale (J.A. 11-12). At no time either at pretrial or during 
the course of the trial did anyone ever question this trans¬ 
action. We submit it was a little late for the court for the 
first time in its findings of fact to inject an entirely new 
theory into this case and this factual situation cannot be 
obtained from reading the appellee’s Counterstatement of 
the Case. 

While appellee states that Judge Morris of the court 
below denied defendant’s motion to dismiss the complaint, 
it is significant to note he did so because he believed the 
Attorney General was authorized to bring a Parens Patriae 
action and because he sought equitable relief while limita¬ 
tions did not apply, laches did, and could be “availed of” 
if prejudice was shown on the part of the defendants in the 
trial because of the delay; and, further, while certain 
Trustees being the Trustees Carrowav and Craig of the 
Foundation, were not joined as defendants, as no relief was 
sought against them by appellee, “they are not necessary 
or indispensable parties to the litigation” (Br. 2-3). We 
think this Court should know that appellee has now moved 
in the court below in effect for the removal of the Trustees 
Carrowav and Craig and has asked the court below bv 
formal motion to substitute new Trustees in their place and 
stead and in place and stead of appellant Mittell to run the 
affairs of the Foundation. Thus, we have a situation where 
appellee in order to avoid the dismissal of the complaint 
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below, because of appellee’s failure to join as indispensable 
parties the Trustees Carroway and Craig, asserted to that 4 

court that no relief would be sought against them and pro¬ 
ceeded to try the action on this theory. Thereafter, notwith¬ 
standing the assertion that no relief would be sought 
against these Trustees, appellee now seeks to remove them 
and to substitute others in their place without ever having 
made them parties to the action. The formal motion filed by 
appellee below to appoint new Trustees is a clear admis¬ 
sion, just as we have always asserted, that relief must be 
directed against them. The final judgment of the court 
must remove them from office before new Trustees can be 
substituted in their place. Therefore, Carroway and Craig * 

were and are indispensable parties to this action. 

Another significant fact admitted by the appellee (Br. 2) 
is that Judge Morris applied laches to this case. We sub¬ 
mit that as appellants did show prejudice because of un¬ 
excused delay in instituting and bringing to trial the action 1 

below, that laches should have been applied and the action 
should have been dismissed, (Appellants’ Br. 58-64). Judge 
Matthews made no findings with respect to the prejudice 
resulting from the deaths of many vital witnesses and the i 

discarding of practically all of the records of the Founda¬ 
tion, but merely ruled that neither limitations nor laches 
applied in this case. (J.A. 45) 4 

Appellee next states that the Foundation was chartered 
as a charitable corporation in 1932 (Br. 4). Appellee ad¬ 
mits that by 1938 the Foundation was then pioneering in 
the publication and sale of small pocket edititons of vari¬ 
ous books (Br. 4). Then appellee states these books were < 

provided free or at cost to army posts, lighthouses, ships, 
prisons, libraries, hospitals and universities, and then 
argues that in this manner good books were being sold to 
people who could not afford to buy classics in beautiful 
volumes (Br. f>). The only citation in support of the con¬ 
tention that books were distributed free is a reference to 
R. 33. R. 33 refers to a finding of the court below based 
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upon minutes of the Foundation back in 1932 that this 
practise was authorized. However, the uncontradicted evi¬ 
dence showed that certainly after this time no books were 
thus distributed and all books were being sold through 
commercial outlets and that the sales had a profit objec¬ 
tive. It is one thing to form a corporation to sell or give 
away cheap books and assert that that is a charity, and 
quite another thing after the formation of such a corpora¬ 
tion to then engage in the sale through commercial outlets, 
such as drug stores, department stores and the like, of 
books in paper bound volumes at cheap prices for the pur¬ 
pose of deriving a profit therefrom. Certainly the second 
activity is a commercial one and for the court to find that 
the Foundation was a charity because of some activity it 
engaged in in 1932, when we were concerned with its ac¬ 
tivities in 1943, when the stock sales here involved oc¬ 
curred, in our view is stretching recitals in the 1932 min¬ 
utes far beyond the reasonable inference rule applicable 
to all evidence. Xor can we accept as a statement of fact 
the assertion of appellee (Br. 5) that Mr. Mittell, one of 
the founders of the Foundation, conceived and planned 
the erection of a large office building to carry out the 
Foundation’s work. While the court below so found (J.A. 
36) the evidence does not support this conclusion, because 
the uncontradicted evidence showed that the Longfellow 
Building Corporation was originally conceived as a per¬ 
sonal business venture (J.A. 102) and that the stock of the 
building corporation was equally divided between Mr. Mit¬ 
tell and his co-founder, Mr. Thurman (J.A. 681-683, 363). 
The fact that later on certain stock was donated by Mr. 
Mittell to the Foundation in our view is of significance 
only as showing that the Foundation, if it were to run the 
Longfellow Building through control of the Longfellow 
Building Corporation stock, was engaging in a business 
activity not authorized by its charter and by engaging 
in this pure business activity demonstrated that the Foun¬ 
dation was being operated as a business corporation and 
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for a profit. We will leave appellee’s unfounded attack on 
those appellants other than we represent for them to an¬ 
swer. In passing, however, concerning the acquisition by 
the Mount Vernon Mortgage Corporation of 833 shares of 
stock from the Foundation which the court below has or¬ 
dered returned with all dividends thereon, we refer this 
Court to our detailed discussion of this entire situation 
summarized in the Statement of the Case in our Brief 
(pp. 13-20). 

Appellee states that the 6 shares of the 100 shares of 
Mr. Mittell’s stock which had been pledged to secure the 
$12,000 loan made by the Foundation with the Mount Ver¬ 
non Mortgage Corporation, and for which 933 shares of 
the Longfellow Building stock had been pledged as coL 
lateral, on return to the Foundation were nevertheless re¬ 
transferred without any consideration being given by Mrs. 
Mittell to the Foundation for these 6 shares (Br. 9). Of 
course, this statement is completely contrary to the com¬ 
plaint and to the evidence adduced. The complaint alleged 
that Mrs. Mittell, in fact, paid $3350 for the entire 100 
shares obtained by her through sale from the Foundation, 
and the minutes of the National Home Library Founda¬ 
tion, the accuracy of which had been stipulated and the 
admission of which in evidence had been stipulated by all 
parties, were received in evidence to support this trans¬ 
action. All persons having any familiarity with this matter, 
as we have pointed out in our Brief, testified that Mrs. 
Mittell made the $12,000 loan to the corporation and that 
she did credit $3350 against this loan. How the court with 
the record in this shape could arbitrarily find that this 
transaction did not occur, when it was proved as a part 
of plaintiffs’ case below and conclusively established by 
the testimony of all witnesses familiar with it, and that 
the loan was never made, is beyond our comprehension. 
Accordingly, we assert, as we asserted in our Brief, that 
the facts are that Mrs. Mittell paid as alleged in the com¬ 
plaint $3350 and obtained therefor only 6 shares of stock. 
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because the other 94 shares which were transferred to her 
in this identical transaction were not the property of the 
Foundation. In addition, she has waived the balance due 
her and all interest due her on her $12,000 loan, all of which 
represents consideration for the transfer of the 6 shares 
which the court has ordered returned to the Foundation. 
We submit that this action by the court represents a mis¬ 
carriage of justice against a widow and her minor child, 
who now has out of the great plan for the construction 
of the Longfellow Building, which was conceived and car¬ 
ried to fruition by Mr. Mittell and out of the 2,000 issued 
shares of stock of the Longfellow Building, a mere 100 
shares for herself and her minor child. On top of this the 
court below has ordered the widow of Mr. Mittell to pay 
back $1260, representing the dividends earned on these 
6 shares from 1946 through 1953 (R. 47). 

Again we state that the concluding paragraph of appel¬ 
lee’s Counterstatement clearly shows that Carrowav and 
Craig are necessary parties because the court below re¬ 
served jurisdiction to appoint other Trustees in their 
place, notwithstanding that they were never parties to the 
action below (Br. 13). 

REPLY TO APPELLEE'S CITATION OF STATUTE 
AND RULES INVOLVED 

Under this heading appellee contends that Section 10B 
of the Securities Exchange Act of 1934 and Rule X-10B-5 
of the Securities and Exchange Commission is applicable 
to this case. Of course, this Act and this Rule are not ap¬ 
plicable here. It was never asserted in the proceedings be¬ 
low to be applicable and its inclusion in appellee’s Brief 
and the references to the Statute and the Rule are pure 
afterthoughts. 
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REPLY TO APPELLEFS ARGUMENT 

I. 

Appellee argues that to enforce Rule 25(d) and require 
the substitution of a subsequent Attorney General as a 
party plaintiff within the six months period of time pro¬ 
vided for in that Rule would bring about a 44 harsh result” 
completely unrelated to the merits of the action (Br. 16). 
Appellee argues (Br. 16) that if this cause is abated be¬ 
cause of appellee’s failure to comply with Rule 25(d), that 
beneficiaries of a charity would suffer “a serious depriva¬ 
tion.” This is just the opposite of the position taken by 
counsel representing the United States Attorney and the 
Attorney General in the case of Buck v. Snyder, 85 U. S. 
App. D. C. 428,179 F. 2d 466, affirmed, Snyder v. Buck, 360 
U. S. 15, 95 L. Ed. 15. 

Tn the Snyder case, the poor widow of a member of the 
Naval Service sued the Paymaster General of the Navy 
to recover a death gratuity authorized by law, which Pay¬ 
master General Buck wrongfully refused to pay her. Tn the 
District Court the widow prevailed and the court found 
that the death gratuity provided for by an Act of Congress 
dated June 4, 1920, 41 Stat. 812, was payable to the plain¬ 
tiff widow and ordered the Paymaster General of the Navy 
to pay Snyder’s widow the death gratuity. The widow did 
not know that after she had prevailed, nor did her counsel, 
that on March 1, 1948 Buck had been retired and Admiral 
Foster had succeeded him in office (340 U. S. 16). Notwith¬ 
standing this succession in office, the United States Attor¬ 
ney and attorneys from the Department of Justice on 
March 18, 1048 , weeks after Buck had retired, and without 
notifying the District Court or the Court of Appeals that 
he had been succeeded in office by Admiral Foster, noted 
an appeal in the name of the retired Paymaster General 
Buck. Not knowing of this succession, counsel for the 
plaintiff widow did not substitute Foster for Buck within 
six months as required bv Section 11(a) of the Judiciary 
Act of 1925 now being in effect Rule 25(d) (FRCP). 
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Notwithstanding that on the merits Snyder’s widow was 
entitled to a death gratuity and notwithstanding the mis¬ 
leading action taken in noting the appeal, all of which 
brought about a very harsh result, this Court felt com¬ 
pelled, and the Supreme Court felt compelled to dismiss the 
action because of the failure to substitute Foster within 
six months as required by law. We cannot conceive of a 
more i ‘harsh” result than that which resulted in the final 
decisions of this Court and of the Supreme Court of the 
United States in the Snyder case, because a poor widow was 
there deprived of a death gratuity to which she was entitled 
because of the military service rendered his country by her 
deceased husband. Yet, because the language of Section 
11(a) was plain and is the same language which is con¬ 
tained in Rule 25(d) (FRCP), this Court and the Supreme 
Court of the United States felt compelled to vacate the 
judgment in favor of the widow and remand the case to 
the District Court with directions to dismiss the complaint. 
(179 F. 2d 466, 340 U. S. 16). 

To avoid the abatement of this action because of the 
failure to substitute either a successor Attorney General 
or a successor United States Attorney in the action below 
within the six month period as required by Rule 25, Gov¬ 
ernment counsel now assert that there are two reasons 
why the Rule should not be applied: (Br. 17-23) (a) The 
United States is the plaintiff and (b) because no coercive 
relief was sought against Attorney General McGrath, the 
failure to substitute his successor has not abated the action 
even as to him. As we have argued in our main Brief and 
assert here, this is not an action by the United States and 
the United States has no standing in it. All of the cases 
applying the Parens Patriae theory establish that the 
chief law enforcement officer of a particular nation or 
some political supervision thereof is the party to the action 
and not the sovereign. We know of no case which holds 
that Parens Patriae actions are to be brought in the name 
of the United States as distinguished from the name of its 
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Attorney General or the United States Attorney as the 
case may be, and counsel for appellee have cited no case in 
point in support of the novel position now taken that the 
United States is the true party in interest in this litigation. 

We address ourselves to appellee’s next contention (Br. 
21) that Rule 25 requires substitution only when coercive 
relief is sought against the Attorney General below. After 
citing many cases, all of which appear to have been de¬ 
cided before the Supreme Court’s decision in the Snyder 
case, appellee concludes its argument with the assertion 
that ‘‘The action (below) would not abate at common law 
and hence substitution within the fixed period was unneces¬ 
sary.” (Br. 21). If this Court will refer to Mr. Tausig’s 
argument in the Supreme Court of the United States in 
the Snyder case (95 L. Ed. 17), it will be seen that he ar¬ 
gued orally and in his Brief that the District Court judg¬ 
ment in Mrs. Snyder’s favor “would not have abated at 
common law,” that Congress in enacting the Act of Febru¬ 
ary 13, 1925 did “not cause abatement of judgments which 
did not abate at common law,” and that Congress was only 
attempting to ameliorate the harshness of the common law 
caused by the abatement of actions brought by or against 
public officers on their death or resignation. Thus, we say, 
that Mr. Tausig was urging the same point now urged by 
appellee’s counsel. If the Court will refer to the oral argu¬ 
ment on behalf of Government counsel and to their Brief, 
(95 L. Ed. 1S-19), this Court will note that it was argued to 
the Supreme Court that abatement could be avoided only by 
the timely substitution of Rear Admiral Buck’s successor, 
because Section 11 of the Judiciary Act of 1925 constitutes 
a clear direction that an action will abate unless the plain¬ 
tiff fully complies with the provisions for substitution of a. 
successor public officer after the resignation of his prede¬ 
cessor, citing numerous cases. It was further urged on the 
Supreme Court that the failure to substitute the succes¬ 
sor of a public office “can be regarded as jurisdictional.” 

The Supreme Court adopted these contentions made by 
Government counsel and held against the argument that 
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only those types of cases which abated at common law 
abated on failure to substitute, and further that it made 
no difference who sought the coercive relief, whether the 
plaintiff or the defendant, and stated that the controlling 
law was (340 IT. S. 16-18, 95 L. Ed. 19) Section 11(a) of 
the Judiciary Act (like Rule 25 (FRCP)) providing that 
* * * where, during the pendency of an action * * * brought 
by or against an officer of the United States * * * such of¬ 
ficer dies, resigns or otherwise ceases to hold office, sub¬ 
stitution of a successor within six months is necessarv.” 
In disposing of the contention that Section 11 like Rule 25 
should be read as covering only coercive actions brought 
against officials for which remedies could not be obtained 
in a direct suit against the United States, which is the 
argument now advanced to this Honorable Court, the Su¬ 
preme Court held (340 U. S. 20, 95 L. Ed. 21): 

Tt is argued that § 11 should be read as covering 
only those “actions brought against officials for reme¬ 
dies which could not be got in a direct suit against 
the United States.” Such a reading requires more 
than a tailoring of the Act: it requires a full altera¬ 
tion. Section 11 applies to “an action . . . brought by 
or against an officer of the United States . . . and re¬ 
lating to the present or future discharge of his of¬ 
ficial duties.” Many actions against an official relat¬ 
ing to the “discharge of his official duties” would in 
substance be suits against the United States. If the 
rule of abatement and substitution is to be altered in 
the manner suggested, the amending process is avail¬ 
able for that purpose. 

We submit that the cases cited by appellee dealing with 
suits brought by Nationals seeking a declaration of their 
nationality status and relief against the Secretary of State 
from treating such persons as aliens are not helpful. 
Actually the controversy in those cases is between the al¬ 
leged citizens and the United States. The cases cited by 
appellee (Br. 21-22) are distinguishable upon this ground, 
and even if they are not distinguishable, would be contrary 
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to this Court’s decision in the case of Buck v. Snyder, 
supra, and the affirmance of that case by the Supreme 
Court in Snyder v. Buck, supra. 

Counsel for appellee contend (Br. 22-23) that the Sev¬ 
enth Circuit supports their assertion that unless coercive 
relief is asked against a Government official. Rule 25(d) 
(FRCP) is inapplicable. We submit that the Seventh Cir- 
cut in a case on a par with the proceeding below has ap¬ 
proved the rule announced by this Court in the Buck case. 
Thus, in Bowles v. Wilke, (CCA 7, 1949), 175 F. 2d 35, 
Bowles, like Attorney General McGrath, as the Adminis¬ 
trator of the Office of Price Administration for and on be¬ 
half of the United States, sued the defendant Wilke and 
others charging them with the violation of maximum price 
fixing regulations and praying on behalf of the United 
States for treble damages. In 1946 Porter succeeded Bowles 

as Price Administrator and he in turn was succeeded bv 

* 

Fleming as Temporary Controls Administrator. Just as 
in the case below, neither Porter nor Fleming ever applied 
to the court to be substituted as plaintiff within the six 
months period required by Rule 25(d) (FRCP). (175 F. 2d 
36) Substitution was attempted thereafter in 1947. (175 
F. 2d 36) Defendants moved to dismiss or abate inasmuch 
as Porter as the successor to Bowles had neglected within 
six months after he took office to be substituted as plaintiff. 
(175 F. 2d 37) One District Judge granted the Govern¬ 
ment’s motion to substitute the Attorney General under an 
Executive Order issued in 1947 but did not rule on de¬ 
fendants’ motion to dismiss or abate the action. The action 
came on for hearing before another District Judge who de¬ 
termined that the motion of the defendants to dismiss or 
abate should be granted because Bowles’ successor had not 
applied for substitution within the six months provided for 
in Rule 25. An appeal was taken from the judgment dis¬ 
missing the action as abated to the Seventh Circuit. In a 
unanimous opinion the Seventh Circuit Court of Appeals 
held (p. 38) that the ruling of the District Court that the 
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action abated for failure to substitute was correct. The 
Court of Appeals pointed out that the Government as¬ 
serted, as it asserts here, that Rule 25(d) applies only to 
cases involving coercive action against Government of¬ 
ficials and is not to be applied to actions brought by such 
officers for the ultimate benefit of the United States. The 
Court of Appeals agreed that the action in the Bowles case 
was for the ultimate benefit of the United States, but 
pointed out that in recent decisions of Supreme Court of 
the United States it was held it did not make any differ¬ 
ence whether or not the Ignited States was the 6 ‘ real party 
in interest’’ because this was true of most actions brought 
by any agent or arm of the United States Government. Ac¬ 
cordingly, the Court of Appeals ruled that this type of 
argument begs the question and that under recent de- j 
cisions of the Supreme Court of the United States actions i 
brought in the name of any agent or arm of the United j 
States Government would abate if the successor to the j 
agent or arm of the Government was not substituted as j 
the party plaintiff as required by Rule 25(d) (FRCP). Ac- I 
cordingly, the Seventh Circuit ruled (p. 39): j 

* * * In the face of this pronouncement, we are not j 
satisfied in saying that the six months substitution pro- j 
vision was intended as a gesture of futility. The rule j 
clearly applied, it was not complied with, and so the ! 
action abated. Bowles v. Ohlausen , D. C. Ill., 71 F. I 
Supp. 199; Bowles v. Seigel D. C. D. C., 7 F.R.D. 331; j 
Bowles v. Mittleman, Or., 191 P. 2d 372. I 


And, of course, as the United States is not the real party 
in interest in this case, it follows that the only person who 
could maintain it was either the chief law enforcement 
officer of the United States or the District of Columbia and, 
upon failure to substitute the successor of either of them 
within the six month period provided for in Rule 25(d), the 
action abated and should be dismissed. 


i 
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II-A 

REPLY TO APPELLEE'S CONTENTION THAT RES 
ADJUDICATA IS NO BAR TO THIS ACTION 

Appellee asserts that res adjudicata is inapplicable here 
(Br. 23-25) and that the final dismissal of the suit entitled 
Abe Lincoln Mahoney v. National Home Library Founda¬ 
tion, et al.y by the court below, even though it involved 
basically the same parties and the same issues, was not res 
adjudicata because the dismissal as to the United States 
Attorney was without prejudice. AVe submit there is no 
merit to this contention because the District Court granted 
a motion to dismiss not for a lack of jurisdiction or im¬ 
proper venue, but because the Mahoney action was barred 
by both limitations and laches. The United States Attor¬ 
ney elected to be bound by that dismissal and thereafter 
entered to a dismissal of the case as to him. In these cir¬ 
cumstances we say this brings the dismissal under Rule 
41(b) of the Federal Rules and “operates as an adjudica¬ 
tion on the merits.” While the District Court did dismiss 
the Mahoney suit on the grounds generally stated in the 
defendant’s motion to dismiss, the opinion of the court 
shows that the dismissal was based on laches and limita¬ 
tions. (J.A. 851-852) 

Appellee argued (Br. 25) that the Mahoney case in¬ 
volved entirely different issues. AVe dispute this statement 
and a comparison of the complaint in the Mahoney case 
with the complaint in our case will show that the same ques¬ 
tions of fact were involved, the same relief granted below 
was sought in the Mahoney case, that is, the return of the 
Longfellow stock to the Foundation, removal of the 
Trustees and the appointment of new Trustees to run the 
alleged charitable activities of the Foundation. AA 7 e sub¬ 
mit that this comparison will show that every fact alleged 
in the action below was covered by the allegations of the 
complaint in the Mahoney suit and that the relief prayed 
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for in both cases is substantially the same. Accordingly, the 
decision in the Mahoney case is res adjudicata. 

Sunshine Coal Co. v. Adkins, 310 U. S. 391, 402; 
84 L. Ed. 1263. 

Contrary to what the appellee asserts (Br. 25), the case 
of United States v. Munsingwear, 340 U. S. 36, 95 L. Ed. 36, 
holds that an unreversed judgment of dismissal based upon 
a motion to dismiss is sufficient to render another action 
res adjudicata. 

As a final ground, appellee urges (Br. 25) that because 
the United States was not a party to the Mahoney suit, 
the Mahoney dismissal was not res adjudicata. The United 
States would not have been a proper party to the Ma¬ 
honey suit any more than it would have been a proper party 
to the action below. The chief law enforcement officer of 
the District of Columbia (because he had charge of the 
vacating of the charter, etc. of District of Columbia cor¬ 
porations) was the proper officer to bring a Parens Patriae 
action, and while it is true that possibly, because the Attor¬ 
ney General had supervision over him, he too could bring 
such an action, nevertheless, the dismissal of the Mahoney 
suit against the United States Attorney is res adjudicata 
because the Supreme Court has held that there is privity 
between officers of the United States, so that a judgment 
in a suit between a representative of the United States is 
res adjudicata in the relitigation of the same issue between 
that party and another officer of the United States. 

Sunshine Coal Co. v. Adkins, 310 U. S. 391, 402; 84 
L. Ed. 1263. 


II-B 

Appellee contends (Br. 25-26) that as the action below 
was in equity, limitations did not apply. Of course, this 
argument loses sight of the fact that the action below’ 
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sought both equitable and legal relief and, therefore, as 
this Court has held, limitations rather than laches applies. 

Fils on v. Fountain, 90 U. S. App. D. C. 273, 197 
F. 2d 383. 

Appellee states (Br. 26) that laches applies only where 
a plaintiff has been guilty of an inexcusable and prejudicial 
delay. Notwithstanding that there was no explanation 
alleged in the complaint below or adduced in the evidence 
below to excuse plaintiff’s delay in not filing its action 
concerning 1943 stock transactions until September 28, 
1951. it asserts that because its FBI investigation was not 
concluded until in 1951 that the action was timely filed. This 
statement begs the issue. The United States was aware 
of these stock transactions through three of its agencies, 
the RFC, the Bureau of Internal Revenue and the General 
Services Administration. Two of these agencies, knew of 
the stock transfers within the year they were made through 
income tax returns and through the application of rent 
formulas. During the delay period vital witnesses died, 
memories faded and all of the records of the Foundation 
were discarded except a few isolated items. The prejudice 
to the defendants and to their defense is plain. The delay 
itself was so long that prejudice could be presumed. Under 
all of these circumstances laches should have been applied 
just as Judge Tamm applied them in the Mahoney suit. 

Russell v. Todd, 309 U. S. 280, 287; S4 L. Ed. 754. 

The argument that the real party in interest in this 
case is the United States and, therefore, laches and limita¬ 
tions should not be applied because its public officers are 
discharging their official duties, is tenuous and without 
merit. The United States is not the party in interest there. 
The function of the chief law enforcement agent who in¬ 
vokes the Parens Patriae doctrine is not that of a party 
to the litigation and is a mere formality. The suit is not 
his suit and he merely brings the information concerning 
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the charity where one is involved to an appropriate court 
for its attention and action. No rights of the United States 
are involved and no duties of the chief law enforcement of¬ 
ficer as such are involved in this type of litigation. 

St. Mary's Magdalen College v. Attorney General, 
6 H.L.C. 189, 10 Eng. Rep. 127. 

There is no analogy between Parens Patriae actions and 
suits brought by the United States to protect Indians as 
asserted by appellee (Br. 27). Suits involving Indian rights 
arise under treaties between the United States and the 
Indian Nations and deal with the Treaty Making Power 
of the United States conferred by the Constitution. The 
United States in these circumstances is now considered by 
law to be the official guardian of Indians in the United 
States. How these Indian cases can be applied here is not 
seen. 


II-C 

Appellee next contends that because the Foundation is a 
charity, that the United States as Parens Patriae or its 
Attorney General can maintain an action for its protection. 
We disagree flatly with the first contention that the United 
States can institute an action under the Parens Patriae 
theory. We know of no case which holds this. On the con¬ 
trary, the earliest case in the Supreme Court, Vidal, et al 
v. Girard's Executors, 2 How. 127, describes the history of 
Parens Patriae actions and points out that such actions 
are brought in the name of the chief law enforcement 
agencies of the Crown and of the United States. X T owhere 
does that case hold that the action should be brought in 
the name of the United States. On the contrary, as appellee 
admits in footnote 16 to its Brief (Br. 30), the law of the 
District of Columbia concerning charitable corporations 
is derived from the law of Maryland. Tn other words, ap¬ 
pellee says the common law of the District of Columbia 
includes as an integral part the law of Maryland prior 




18 


to * * * 1801. We do not quarrel with this proposition but 
we submit just as appellee asserts in this footnote, “It is 
well established under Maryland common law that the 
equity courts had a special responsibility for the subdi¬ 
vision of * * * charities, and that the chief laic officer of 
the State has the power to bring such matters before” the 
courts. We agree with this statement of the law and it is 
only the chief law enforcement officer and not the State 
who brings the action and the cases cited by appellee in 
footnote 16 bear out our contention in this regard. 

Appellee’s argument (Br. 30-32) based on the premise 
that the National Home Library Foundation is a charity 
and that the fair market value of the Longfellow stock 
was $123.00 per share, and that the fair market value of 
the Longfellow Building in 1943 was $2,000,000.00, is er¬ 
roneous, because the evidence does not support these argu¬ 
ments and findings by the trial court. The evidence failed 
utterly to establish the Foundation to be a charity, hence 
the court lacked jurisdiction. 

No expert testified that the Longfellow Building was 
worth $2,000,000.00 and the trial judge did not view the 
premises. Hence, to find that the building did have a 
market value of $2,000,000.00 in 1943 is wholly unsupported 
by any evidence and the argument (Br. 33) that the Long¬ 
fellow stock was earning $20.00 per share is not supported 
by the record. 


II-D 

We disagree with the appellee’s contentions that the 
errors assigned by us on the receipt of evidence and the 
rejection of evidence proffered by the appellants were 
not prejudicial. We submit our argument in our Brief 
(pp. 77-80) clearly demonstrates that these actions of the 
trial court were erroneous, prejudicial to appellants and 
require and necessitate a reversal. 
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CONCLUSION 

We submit as we did in our main Brief that the judg¬ 
ment below against appellants should be reversed with in¬ 
structions to the court below to enter a judgment dismissing 
the complaint, or, in the alternative and at the very least, 
justice requires that a new trial should be ordered. 
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